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MANAGERIAL SUICIDE: A SUGGESTED 
ALTERNATIVE TO THE; DEATH SENTENCE 


By W. D. Gay 
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= Public Relations Today? 


call By Edward L. Bernays 
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a4 Does Public Ownership Swamp 
al Private Enterprise? 

a By Tully Nettleton 
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“YOU’RE LUCKY, MR. WATTS!” 


HAT do you mean, lucky?” thun- 
dered Amos Watts, President of 
North-South Utilities. 

“TI mean we’re lucky that you picked 
this time to play up Silex Glass Coffee 
Makers.” 

“Why, Simpkins?” 

“National advertising, Mr. Watts. On 
the theme—‘GIVE THE BRIDE THE 
GIFT SHE WANTS!” 

“Say, that’s a line you might plug.” 

‘And there’s something else.” 

“What’s that?” 

“Free mats, Mr. Watts. And free dis- 





plays and bill enclosures.” 

“Well...what’s stopping you? Order 
them.” 

“Yes, Mr. Watts. But I still think we're 
lucky.” 

““How’s that?” 

‘“‘Because Silex is the only glass coffee 
maker with a Self-Timing Stove. And it’s 
the Self-Timing Stove that’s responsible 
for a good cup of coffee every single time,” 

“You’ve got something there, young 
Simpkins. And figures prove that every 
time you sell a Silex Glass Coffee Maker, 
you’re likely toadd 87 KWH to the load.” 





BRIDES BEG 
FOR THIS 


FIGURES PROVE... 


... that waffle irons add only 60, toasters add 
only 30, mixers add only 10—but every time you 
sell a Silex you step up your load an average of 
87 KWH! 

... that Silex is the best known, best recognized, 
most wanted brand of glass coffee maker on the 
market! 


e; 
PYREX BRAND GLASS USED EXCLUSIVELY g : : : 


THE 


BRETTON 
ELECTRIC 
MODEL 


$A95 


RETAIL PRICE 
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SILEX COMPANY HARTFORD, CONNECTICU 


Creators of the Glass Coffee Maker Industry 
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BARBER 
REGULATORS 


lx building customer good will 


and confidence, one clear course 


RF 


for the public utility lies in the recommendation of gas burn- 
ing equipment and accessories of demonstrated merit. In 
your selection of a gas pressure Regulator for the consumer’s 
use—be sure that the product has a record of reliability in 
actual service. 


Barber Regulators are widely recognized by leading Gas 
Companies as a highly responsive, continuously dependable 
device. Carefully constructed of the finest materials. Bodies 
are all bronze, working parts of brass, springs of phosphor 
bronze, diaphragm of selected sheepskin. Moderately priced, 
streamlined for harmony with modern appliance design— 
Barber means safety and satisfaction for YOUR customers. 


BURNER CO., 


3704 Superior Avenue, Cleveland, Ohio 


REGULATORS 


ber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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Send for this Book 


It may prove an eye-opener to you. 
It discloses many facts that you should 
know about modern mechanical name 
and data writing — vital information 
which has probably never before 
been brought to you attention. It 
covers every angle of comparative 
costs, speeds, flexibility, etc., of ex- 
isting methods. When you’ve read it 
you'll have the straight story on 
what’s been going on in addressing 
equipment development: what today’s 
new trend is, and why. Just request 
on your business letterhead. 


THE ELLIOTT ADDRESSING MACHINE CO. 


157 ALBANY ST., CAMBRIDGE, MASS. 
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Pages with the Editors 


s this issue of Pustic Utitities Fort- 
A NIGHTLY goes to press, members of the 
Edison Electric Institute are preparing to as- 
semble for the eighth annual convention of 
that great industrial association at Atlantic 
City, New Jersey, from June 3rd to 6th, in- 
clusive. In glancing over descriptions of the 
near-by manufacturers’ Fair exhibits, which 
include every conceivable form of modern and 
artistic lighting display, we could not help but 
reflect, as we must so often during these 
tragic days abroad, upon the contrast in the 
prevailing conditions in our own land with 
those in the countries of bleeding Europe. 


In America the smaller cities are gay with 
the colorful brilliance of fluorescence. In 
Europe, however, centuries-old sources of 
civilization cower under the gloomy and doubt- 
ful protection of blackouts. The electric power 
industry in the United States is, fortunately as 
yet, essentially dedicated to the service of a 
nation at peace. The picture on the front 
cover of this issue depicts a night scene that 
could come from hardly any other land today 
except our own United States. 


But already questions have been raised as 
to how long American industry can continue 


W. D. GAY 


How does a surrender of holding company 
voting rights result in utility é 


“integration” ? 
(SEE Pace 707) 
JUNE 6, 1940 


NETTLETON 


TULLY 


Can a capitalistic economy endure half 
socialistic, half free? 


(SEE Pace 728) 


in its present even course. The demands dic- 
tated by our national defense needs, and voiced 
by President Roosevelt in his recent special 
message to Congress, for a fifty-thousand-a- 
year tempo for plane production and similar 
stimulation in other lines of armament ac- 
tivity, will necessarily have their impact upon 
the electric power industry. Is the electric 
power industry prepared? Certain claims re- 
viewed in this issue (page 745) would seem 
to indicate that the industry is prepared and 
even now mobilized for any call to the colors 
that may result from the latest rearmament 
program. 


Unti that call comes, however, we might 
as well enjoy our pretty lights while we Can. 
Indeed, the actual war-time experience of 
British electric utilities (referred to by an 
English correspondent in our May 23rd issue, 
page 682) seems somewhat ironical in the face 
of fears which have been expressed over the 
inadequacy of electric power reserves to meet 
such emergency demands. Over there, the 
British blackouts and urban evacuations have 
so shattered the ordinary load requirements 
of the British utilities that their surplus ca- 
pacity is causing a serious financial and oper- 
ating problem. 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 


A Large Texas Utility 


























































































































250,000 Pounds of Steam per hour. 975 lbs. Steam 
Pressure. 910° F. Steam Temperature. 


Riley Boiler, Superheater, Steam Temperature Control, 
Economizer, Air Heater, Water Walls, Steel Clad 
Insulated Setting. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
8ST. LOUIS CINCINNATI HOUSTON CHICAGO ST. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS (Continued) 


OWEVER, the American electric power in- 

dustry can be counted upon not to let any 
grim fascination by the titanic struggle abroad 
cause it to neglect the day-to-day problems of 
serving America at peace. These problems are 
just as pressing and just as important as they 
were before the dogs of war were loosed upon 
the Continent. Certainly the perennial problem 
of improving the industry’s public relations, 
like the poor in the Gospel, will always be 
with us, 


AND, certainly, a most qualified expert in 
this field is Epwarp L. BerNAys, whose article 
on what public utilities can do about their pub- 
lic relations begins on page 719 of this issue. 
Born in old Vienna, the nephew of the cele- 
brated psychoanalyst, Dr. Sigmund Freud 
(recently deceased), Mr. BERNAys received his 
education in New York, graduated from Cor- 
nell University (B.S.) in 1912. His subsequent 
accomplishments in his chosen field, as public 
relations counsel are probably too well known 
to need further comment at this point. 


¥ 


grag the most pressing problem of all 
for major utility systems is compliance 
with the celebrated § 11 of the Holding Com- 
pany Act, more critically known as the “death 
sentence.” Recently Chairman Frank of the 
SEC made some suggestions about holding 
companies releasing their voting control, 
through common stocks, over operating sub- 
sidiary utilities. This, he said, would be one 
way in which the holding companies could 
avoid further trouble from the SEC about 
§ 11. It struck some observers as being pretty 
close to a hint that enforcement of the “death 


EDWARD L. BERNAYS 


Improvement in public relations must be based 
upon a scientific diagnosis of what is wrong 
with them. 


(SEE Pace 719) 
JUNE 6, 1940 


sentence” would be unnecessary if holding 
company management would just conveniently 
step outside and commit suicide. 


In the leading article in this issue, W. D 
Gay analyzes this. subject. Mr. Gay for Bes 
last decade has been associated with the 
Standard Statistics Company, Inc., where he 
is now manager of the utility department, He 
graduated from Harvard College in 1926 
where he specialized in money and banking. 
His work has brought him into contact with 
numerous utility executives and utility officials, 


¥ 


_—— controversy, which has resulted 
in congressional action concerning a pro- 
posal that the TVA pay local taxes, has a 
number of interesting implications. If the 
TVA does pay taxes will it result in siphon- 
ing additional funds from taxpayers through- 
out the rest of the country to solve a purely 
local or, at most, regional problem? If the 
TVA does not pay taxes, what are certain 
smaller communities going to use for money 
to pay school teachers, constables, etc., now 
that their principal reliable taxpayer—the pri- 
vate electric company—has been stricken from 
the tax roll? In either event what about the 
impact of the additional tax burden upon pri- 
vate industry at large? 


THESE are questions, perhaps somewhat 
leading in character, which prompted, the ar- 
ticle by TuLtty NETTLETON (page 728) entitled 
“Does Public Ownership Swamp Private 
Enterprise?” Until recently Mr. NettLeton 
was in charge of the Washington bureau of 
the Christian Science Monitor. He is now on 
the editorial staff in the home office of that 
publication at Boston. He is a graduate of the 
University of Oklahoma (’23) and _ has 
throughout his journalistic career made a spe- 
cial study of utility regulation. 


¥ 


Fg seme the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


Tue New York Court of Appeals discusses 
the obligation of a long-distance telephone 
company and a local telephone company to 
furnish service to the public regardless of con- 
tractual relationships between the companies. 
(See page 65.) 


THE Illinois commission considers the va- 
rious tests of status of a company in deter- 
mining whether or not it is a public utility. 
(See page 83.) 


THE next number of this magazine will be 
out June 20th. 


Tae CheTve- 
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WHY TWO ‘part-time’ office machines 
when THIS ONE full-timer’ will doP 


Ic 


Many a businessman, faced with rising costs and slimmer profits, casts 
a hostile eye on his calculating machine that sees action an hour or two 
a day ... on his listing-adding machine that serves him “part-time” 
as well. Does he need the advantages of both machines? Yes . . . Does 
their use justify their cost? No... But now comes Remington Rand’s 
new Printing Calculator. It combines, in one compact mechanism, the 
best features of adding machine and calculating machine—at little 
more than adding machine cost. 

The minute you make the Printing Calculator standard equipment 
on all your office figuring, you promptly score on several important 
counts. You replace two machines with one. You eliminate costly 
investment in machines that lie idle some of each day. You put your 
figure-work on the same production basis that makes your business 
profitable. 

The Printing Calculator adds and subtracts. It multiplies. It divides 
automatically. No matter what problem you give it, the Printing Cal- 
culator always tells the truth, printing in permanent form every factor 
of every calculation. Gone is the need to verify the work. Gone is all 
chance for error in copying results from dials. The Printing Calculator 
has no dials. It has no movable carriage. It makes correct decimal 
selection practically automatic. It requires no specially trained opera- 
tors. Its compact 10-key keyboard can be instantly mastered by anyone. 
Plugged into any electrical outlet, it is ready to go to work on payroll 
and order extending, interest computing, expense prorating, inventory, 
costing .. . and all other figure-work. The limit of its profitable uses 
has yet to be reached. 


Every profit-minded executive should know how the Printing Calcu- 
lator operates — how successfully it can be applied to all office figuring. 
By all means, see it demonstrated today at your nearest Remington 
Rand office. If this is not convenient, simply address a request on 
your business letterhead, for the illustrated Printing Calculator 
brochure, to Dept. 166, Remington Rand Inc., Buffalo, New York. 
In Canada, write to Remington Rand Limited, Toronto. 


The Remington Rand 
Printing Calculator 
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ACCEPTED- ifSetenpascer 


Engineering executives purchase equipment on demonstrated performance. That's why en- 


gineers in every conceivable industry purchase Vulcan and the reason why Vulcan was sold 


in forty-three states, every Province of Canada, Porto Rico, Territory of Hawaii and eleven 


foreign countries during the past year. The following partial list of representative contracts 


for 1939 demonstrate the popularity of Vulcan among engineers in every type of industry 


who have taken the time to investigate the reasons for Vulcans rugged dependability. 


Many of these contracts are repeat orders, real evidence that Vulcan gives highest satis- 


faction. 





Socony Vacuum Oil Co East St. Louis, Mo. 
Town of Albion Albion, Indiana 
Pairpoint Corporation New Bedford, Mass. 
Charleston Navy Yard Chorleston, S. C. 
U. S. Naval Academy Annapolis, Md. 
Metropolitan Life Insurance Co....New York City 
Park Chester Housing Development 
Griesdieck Western Brewery Belleville, Il. 
Minot Normal School Minot, N. D. 
Southland Paper Mills i 
Bethlehem Steel C 
Norfolk Navy Yard 
Fairmont hf Light Co Fairmont, Minn. 
Evenson and Levering Company....Camden, N. J. 
Socony Vacuum Oil Company Brooklyn, N. Y. 
City of Bellefontaine Bellefontaine, Ohio 
Gallinger Hospital Washington, D. C. 
Colorado State Agricultural College 
Fort Collins, Colo. 

Navajo Agency............ Ft. Defiance, Arizona 
Victor Chemical Company....Mt. Pleasant, Tenn. 
McChord Field, U. S. Army....Ft. Lewis, Wash. 
B. F. Goodrich Company Clarksville, Tenn. 
Canadian National Railways.Winnipeg, Man., Can. 
Carnation Compny Sherbrooke, Suebec, Can. 
Alexandria Steam Generating Co... Alexandria, Va. 
South Porto Rico Sugar Company 

Santa Domingo, Dom. Rep. 
George Ziegler Company Milwaukee, Wis. 
Atlas Powder Company Stamford, Conn. 
Colorado State Capitol Denver, Colo. 
Hercules Powder Company Hercules, Del. 
U. S. Military Academy West Point, N. Y. 





Container Corporation of America 

Circlesville, Ohio 
Commodore Perry Housing Project. ..Buffalo, N. Y. 
DeKalb State Teachers College DeKalb, Ill. 
United States Shoe Corp Norwood, Ohio 
The May Company i 
United States Naval Hospital...San Diego, Calif. 
Frankford Arsenal Philadelphia, Penna. 
Central Park Pumping Station Chicago, Ill. 
Virginia Public Service 
Atlas Powder Company 
City of Fairmont 
Froedtert Grain and Malting Co..Milwaukee, Wis. 
Sonoco Products Company Garwood, N. J. 
Sheridan Brewing Company... .Sheridan, Wyoming 
City of Fort Collins Fort Collins, Colo. 
Ingenio Riogaila. ...Buenaventure, Columbia, S. A. 
South Carolina Electric and Gas Co....Parr, S. C. 
American Woolen Company Fulton, N. Y. 
Keystone Public Service Company. Oil City, Penna. 
Alabama Power Company Chickasaw, Ala. 
Pennsylvania Power and Light Co. 

Harrisburg, Pa. 

Holyoke Gas and Electric Co.....Holyoke, Mass. 
Durkee Famous Foods hi i. 
Blanton Company St. Louis, Mo. 
Continental Diamond Fibre Co..Bridgeport, Penna. 
Westinghouse Electric and Manufacturin 


Company, Tien Ohio 
Libby, McNeill and Libby 
Vanadium Corporation Naturita, Colo. 
Philadelphia Electric Company....Chester, Penna. 





Vulcan Soot Blower Corporation does not 
build down to a price. Vulcan builds into their 
ag thirty-seven years of experience; 
build by highly skilled engineering and plant 
personnel of long service, using the highest 
type material that hard exacting service has 
emonstrated is the most practical for its 
purpose. The result is trouble free, long years 


of service, making unnecessary frequent serv- 
icing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top 
condition. Ask the Vulcan Sales or Field En- 
gineer WHY Vulcan MUST build into their 
equipment the most rugged, trouble free, 
lowest maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
). in. di. di ab ib di di ab ab db ab db. ab. ab. ab ab ab. ab. ab. ¢ 
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Owen D. Younc 
Former chairman of the board, 
General Electric Company. 


Francis H. Case 
U. S. Representative from South 
Dakota. 


WENDELL L. WILLKIE 
President, Commonwealth & 
Southern Corporation. 


JAMES LAWRENCE FLY 
Chairman, Federal Communications 
Commission. 


Davip LAWRENCE 
Editor, The United States News. 


Fioyp L. CARLISLE 
Chairman, Consolidated Edison 
Company of New York, Inc. 


EXCERPT 
From a publication of the Associa- 
tion of American Railroads. 


H. OBERMEYER 
Assistant vice president, 
Consolidated Edison Company 
of New York, Inc. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 





“I resent the attitude that the safety of this country 
depends on any man holding his job. No man has achieved 
that strength, and this country has not deteriorated to that 
weakness.” 


- 


“Tt seems to me a perfectly foolish proposition that we 
should be condemning totalitarian governments while at 
the same time in this country we give more authority to 
bureaus and boards.” 


¥ 


“We are not in immediate danger of losing our freedom 
of speech, or of press, or of worship. The greatest threat 
to the American system today comes from the effort to 
restrict free competitive enterprise.” 


- 


“What a great tragedy it would be if today some heed- 
less power, for the sake of an immediate short-sighted 
interest, should obstruct television’s progress and leave it 
dwarf-like in the shadow of its own great potentialities,” 


> 


“The conservative has much to answer for in the pres- 
ent plight of our country. Reams have been written about 
the excesses of the ‘left’ wing. Little has been said about 
the inept strategy of the ‘right’ wing—the conservative.” 


¥ 


“I would like to go on record as hoping that anyone 
in the business of providing new money for industry stays 
in such business. If the investment banker does not stay 
in business, I believe it will seriously hamper American 
economy.” 


¥ 


“Inland waterway shipping merely skims the business, 
selecting the more profitable items and classes of traffic 
and leaving to the railroads the true common carrier task 
of hauling all sorts of freight between all points and in 
any quantity.” 


% 


‘ 


‘.. utility service, our principal commodity, is the big- 
gest yet most inconsequential, the most insignificant yet 
most valuable, the most controversial yet most unthink- 
ingly accepted item of trade to be found anywhere in the 
known universe.” 


12 
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This Booklet Offers Many Practical Ideas 
For Saving Time In The Office 
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"Ways to Save Time in an Office” contains definite 
suggestions for locating and eliminating handicaps 
that slow up work in the office. It is offered free to 
executives who are interested in saving time and 
money in the handling of office routine. For your copy, 
call your local Burroughs office or write direct to 
Burroughs Adding Machine Company, Detroit, Mich. 


Suggestions tor keceting 


and eliminating the oe 
. coatty operations that 
handicap ottice eonployees 4 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





REMARKABLE REMARKS—( Continued) 


EpiTorIAL STATEMENT 
Broadcasting. 


EpIToRIAL STATEMENT 
Business Week. 


Usuer L. Burpbick 
U. S. Representative from North 
Dakota. 


Epcar M. Jones 
Washington newspaperman. 


Davin E. LILIENTHAL 
Director, Tennessee Valley 
Authority. 


JoHN VAN VoorHIs 
Justice of New York Supreme 
Court. 


Ropert A. TAFT 
U. S. Senator from Ohio. 


Francis E. WALTER 
U. S. Representative from Penn- 
sylvania. 


Ross A. CoLtins 
U. S. Representative from 
Mississippi. 


Tuomas E, DEwEY 
New York District Attorney. 


ELIsHA HANSON 
General counsel, American News- 
paper Publishers Association. 
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“Perhaps it would be a good thing for Congress to take 
inventory of radio and its regulators.” 


¥ 


“Many an inland waterway has been, not a carrier of 
commerce, but a regulator of railroad rates.” 


¥ 


“What we do not expend for water conservation and 
irrigation in the West, we shall have to spend ten times 
that amount on relief.” 


> 


“Broadcasters estimate that if and when they enter tele- 
vision they will have to bill their clients three times their 
present charges...” 


> 


“We need a strong, vital, responsive central government, 
through which the people can effectively promote and 
pro‘ect their interests.” 


¥ 


“Utility men may try to convince members of Congress 
that the country is best served by private enterprise, and 
no loss of character results if Congressmen adopt their 
ideas.” 


* 


“... every day in the Federal Register are printed pages 
of bureaucratic regulations which enlarge the law until 
it does not even resemble what Congress actually in- 
tended.” 

e 


“In the haste to enact .. . various control statutes, little 
provision was made for means and methods whereby the 
governors could be governed and the regulators could be 
regulated.” 


a 


“The development and growth of rural electric codpera- 
tives and other similar nonprofit associations is one step 
in the march toward a true democratic society in which 
citizens of a community through their collective efforts 
can control their affairs.” 


¥ 


“The first step toward recovery is to take the govern- 
ment out of the hands of those who do not want recovery. 
Put it in the hands of those who believe in the future of 
the country and who want recovery. That is one reason 
why the New Deal must go.” 


¥ 


“The effort to regulate, control, censor, and restrict ad- 
vertising is but one phase of the seemingly prevalent 
philosophy that an all-wise and benevolent government 
should regulate all human activity. In the development of 
this philosophy we are being regulated to death.” 
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This 
Picture 
Can Be 
Changed 

With 


RESCENT 


SYNTHOL tyre SN 


Small Di Building Wire." 
Four #14 T R Cod 
m a i a meter u j ing i re Wires permit 3450 Watts 


It employs a synthetic insulation which permits the smallest 
permissible outside diameter on 600 volt wires for use in re- 
wiring existing raceways. It is moisture resistant, flame 
retarding, oilproof, sunproof, easy fishing, clean stripping, 
SAFE and PERMANENT. 


Six #12 Type SN Small 
Diameter Synthol Wires 
permit 6345 Watts 


All types of Building Wire and all kinds of Special Cables to meet A.S.T.M., A.R.A., 1.P.C.E.A,, 
N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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C-E PRESENTS A PANORAM 
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. « OF STEAM GENERATION 








Here’s a “never-before” opportunity to ex- 
amine a complete panorama of contemporary Ma }) ° 

steam generating practice at the C-E Exhibit, 
Power Building, New York World’s Fair. LB PER HR UNIT IN 
From pictures that are colored, illuminated 


and in action, you'll view the entire range of 
modern steam generating equipment. 

The exhibit begins with the smallest C-E 
uhit... 1,000 lb of steam per hr... and then 
mounts the complete range of capacities by 
easy stages to the spectacular high capacity 
CE Units which produce more than 1,000,000 
lb of steam. per hr. You'll see all available 
types of boilers . . . straight tube, bent tube 
and fire tube. You'll find a variety of super- 
heater arrangements and heat recovery equip- 
ment. You will be impressed by the complete 
C-E line of stokers, pulverizers and burners. 

If you visit this exhibit at the World’s Fair 
during 1940, you’ll understand why C-E is so 
eminently well qualified to offer impartial 
counsel to anyone planning any type or size 
of steam generating unit. You’ll know why 
C-E can afford to recommend the equipment 
best suited to your needs. 

But even if you don’t visit the World’s Fair, 
itis just as important that you remember this 
outstanding feature of C-E’s service when Standing 6 feet high, this true-to-life model 
you consider the purchase of new steam at the World’s Fair is 1/16th the size of 
é ! its original, a 1,000,000 lb per hr C-E Unit 
generating equipment. in the Rouge Plant of Ford Motor 
Company, the world’s largest industrial 
power plant. The construction of the model 
took 3,000 hours, required 4,000 feet of 


COMBUSTION ENGINEERING COMPANY, INC. boiler and furnace tubing, 2,800 feet of 


superheater tubing and 14,000 rivets for 


200 MADISON AVE., NEW YORK, N. Y. its framing. See it at the C-E Exhibit. 
Canada: COMBUSTION ENGINEERING CORP., LTD., Montreal 
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ENGINEERING 
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MANUFACTURERS OF 


STREET LIGHTING GLOBES & CANOPIES APPROVED I.E. S. 
REFLECTORS—TORCHIERE SHADES 
THE #3775-I. E. S. REFLECTOR THAT COMPELS THE USE OF 
THE PROPER WATTAGE LAMP 
COMMERCIAL - INDUSTRIAL & RESIDENTIAL 
ILLUMINATING GLASSWARE 


GREETINGS 
TO 
EDISON 


ELECTRIC 
INSTITUTE 
FROM 
CONSOLIDATED 


WRITE FOR DESCRIPTIVE LITERATURE 


CONSOLIDATED 


LAMP AND GLASS COMPANY 


SALES ROOMS Home Office and Factory 


CHICAGO - 15-110 MERCHANDISE MART 
NEW YORK - ROOM 717 - 225-5th AVE. CORAOPOLIS, PA. 


REPRESENTATIVES IN PRINCIPAL CITIES 
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will help you main- 
tain 
Public Good-will 
and save valuable 
time when 
Minutes mean 
Dollars 
These powerful Search- 
lights are used by more 
than 2000 Utilities and 


Railroads for emergency 
night work. 


PORTABLES, Too 


A complete line of 
powerful Portable 
Lights with  self- 
contained storage 
battery or dry cell. 


Send today for catalog “U-6” and free trial 
offer. 


The Portable Light Co., Inc. 
25 Warren St. New York City 














ETL. is prepared to help you 
pre-determine performance 
and quality of new equip- 
ment ... prepared to give 
you, by test, the “stitch in 
time” information that often 
saves needless waste and ex- 
pense. 


By taking advantage of 
E.T.L.’s extensive facilities, 
the utility not only enlists 
the aid of our many years ex- 
perience in the testing field 
to supplement its own re- 
search department... but 
avoids heavy investment in 
special apparatus. 


Know by Test! 


ELECTRICAL 
TESTING 
WY :te) 7.ule) dis 


East End Avenue and 79th Street 


New York, N.Y. 
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DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


Te ~f Davey Builds Good Will 


executives sit in Do/More 
Triple ——— —— —— 
must some g : 

that makes thousands of the oll pick this ‘‘adjusted to e P | edsi ng ly 
fit’’ chair in preference to any other. These Do/More 
Executive Models offer three definite advantages: e With Ti t 

2. be F~ ~— A gauss comfort and help maintain ! ac 
4 

2. They caer, an EXERCISER back. 

3. Enable busy men to get needed relaxation. Ld Resourcefulness 
You’ll feel better in a Do/More! Write us for booklet ° ° 
containing detailed information. & And Lasting Benefi t 
Domore Chair Company, Inc., 605 Franklin St. 

Elkhart, Indiana 


mhenetes ne; Romore Ghai Co. rie eencsetiaseae Always use dependable Davey Service 


DAVEY TREE SERVICE 


























Sangamo Meters 
in “a and —" 
Mountings 


Sangamo modern me 
ters, whether singlephase 
watthour meters—com- 
bination singlephase watthour meters and time- 
switches, with either single or two-rate regis- 
ters—or two-element watthour meters—all are 
designed for modern "A" and "S' mountings. 


Modern Meters for Modern Loads! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 
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< La : * 
Dictograph Intercommunicating Equipment being used by Customer Contact Clerk in securing credit veri- 
fication from History records. Loud Speaking Equipment allows both hands of History Clerk free for 
handling necessary records while relaying information. 


IMPROVE YOUR 
CUSTOMER CONTACTS 


How rapidly can your Contact Clerks take 
care of service applications .. . bill ques- 
tions . . . complaints? 

How satisfactorily to your customer? ... Do 
your transactions pass the "peak load test"? 


Unless your Company has a perfect score on these questions you will 
want to know more about the Dictograph Customer Contact System. 


Specially designed Dictograph Intercommunicating Equipment for Con- 
tact Clerks provides instant entree to Credit, Meter Records, Service 
and Unit book information. Green and red signals bring back Credit 
approval or rejection,—swiftly ... silently! Loud speaking Dicto- 
graphs for Credit and Service Clerks permit use of both hands for 
record references, enabling personnel to check records speedily and 
accurately during peak periods. 


Existing record facilities can be linked up to centralized Customer Con- 
tact Clerks by means of Dictograph. Applications, Duplicate Bills, 
Comparative Readings, High Bill Complaints, Discounts, etc., can 
be efficiently and speedily handled. 

May we have our Special Utility Representative call to discuss your 

problem with you .... no obligation. 


DICTOGRAPH SALES CORPORATION 
580 Fifth Avenue, New York 
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27,000 MILES OF TORTURE 
WITHOUT A LETDOWN! 


LYPOID AXLES —~ 


to the test at Sardis Dam: 0 
and look what happened / 


Down in Mississippi, at the Sardis Dam, Chevrolet found a 
truck proving ground that was death on rear axles. Millions of 
yards of gravel had to be moved, and moved fast. Trucks were 
carrying six-ton loads over a rutted road, up a quarter-mile 
24 per cent grade. 


No truck can take that kind of punishment indefinitely— 
and rear axles suffered a high mortality. 


Chevrolet engineers eagerly accepted the challenge. They 
yanked the bevel gear axles out of two 1939 Heavy Duty trucks, 
and installed Chevrolet’s new 1940 hypoid-gear rear axles. 


What happened? Conventional axles were having trouble 
on an average of every 7,725 miles—but these 1940 hypoids did 
27,000 miles without a failure. That was proof enough for our 
engineers. They brought those axles to Detroit, and found 
them still good for more thousands of miles. 


Few trucks have to take such a beating as these two Chey- 
rolet trucks took. But Chevrolet engineering demands that its 
trucks shall have extraordinary reserve strength. So—today— 
all new 1940 Chevrolet trucks have this vastly stronger, more 
efficient, and longer-lived rear axle. Hypoid means low costs. 


June 6, 1949 


From the gravel pit to Sardis Dam 
are ten miles of rough going and steep 
grades. Here Chevrolet's 1940 hypoid- 
gear rear axles proved their superior- 
ity over spiral-bevel-geared asles. 


LEFT—NEW 
HYPOID PINION 


RIGHT—CONVENTIONAL 
SPIRAL BEVEL PINION 


These two drive pinions fit the same 
size ring gear—yet the hypoid pinion 
is 53.6% heavier, and has 37% greater 
tooth contact and 20% lower tooth 
pressure. 


CHEVROLET MOTOR DIVISION 
General Motors Sales Corporation 
DETROIT, MICHIGAN 


CHEVROLET TR 
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STRANDED COPPER CONDUCTORS HOLLOW CORE COPPER CONDUCTORS 
Composite High-Strength Conductors 











AMERDUCTOR RESISTS VIBRATION FATIGUE AMERDUCTOR 


Type SCG Actual life tests for resistance to vibration r Type 3S 
Steel-Copper Rural Conductors fatigue prove Amerductor's superiority to its Galvanized All-Steel Rural Con- 

High Conductivity—High nearest rival by a ratio of 6 to |. A ductors 
Strength Let us mail you our Amerductor catalog. Maximum Strength — Lowest Cost 


SHIELDED TYPE H CABLES —Impregnated Paper Insulation 


“Compack" Strand 
Graded Insulation 
Non-Migrating Saturants 
Concentric Lead Sheath 
A. E. I. C. Standards 


Standards 


Vv. C. and Braid 
AMARINE NON-LEADED SUBMARINE CABLES 


Amarine moisture-resistant rub- 
ber compounds have earned their 
good repute the hard way—by 
long years of actual service under 
water. On both coasts, there are 
Amarine leadless cables operating 
today that were installed from 15 
to 30 years ago. 


Ask us about Amarine-35, the rubber compound that combines superaging with 
low moisture-absorption. 21-day oxygen bomb test—!0 mg. water absorption. 


AMERICAN STEEL & WIRE COMPANY 
Cleveland, Chicago and New York 


CoLuMBIA STEEL COMPANY, San Francisco, Pacific Coast Distributors. 
Unitep States Steet Export Company, New York, Export Distributors. 


Se 





Ke-stocking is Vital! 


As every fisherman knows, even if he has a new tapered line and a colorful royal 


coachman, his success depends on a wise conservation policy. Where there’s 


too much “take out” and not enough “put in,” the sport is poor for everyone. 


HE far-seeing executive knows 
ss this same principle applies in 
his business. 

If he pursues the policy of buying on 
price alone, he contributes little to the 
progress of his industry. But by pur- 
chasing from those manufacturers who 
lead in research, he encourages the 
continual development of new and 
better products—a “‘conservation”’ 


policy that provides for the future. 


GENERAL 


Because many of you have adopted 
this broader purchasing policy, Gen- 
eral Electric, through its research pro- 
gram, has earned for the electrical 
industry tens of dollars for every one 
that it has earned for itself. 

In your own interest buy where you 
are assured of a continuing return. 
Your purchases will show that you 
foster a “put-in” policy for the in- 


dustry — because re-stocking is vital! 


ELECTRIC 


300-3B 





J 
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TAKES CARE OF 47 LETTERS AOZZZ 


ONLY ROYAL HAS IT! 


Simple as turning on a light! 
With this startling, new type- 
writer improvement, margins are 
automatically changed to fit each 
piece of typing. 

You may never have thought 
much about margins. But your 
secretary has! She has had to 
“size up” every letter—then set 
it up... struggle with tedious 
hand-set margin ‘“stops’—waste 
your time and hers! 


Now that’s all over—in thou- 
sands of offices. In yours, if you 
say the word! MAGIC Margin 
sets margins by a flick of a finger. 
It works wonders with reports 
and forms ... helps to make 
every letter better. 


CALL ROYAL... 


Give the New Easy-Writ- 
ing Royal THE DESK 
TEST— it costs nothing. 
And it will prove every- 
thing. In your office, with 
your own operators—Com- 
pare the Work! 


With MAGIC Margin (a 
patented Royal feature) the 
operator can instantly (1) ar- 
range left- and right-hand mar- 
gins of any letter; (2) indent 
paragraphs and quotations; 
(3) set up any series of 
points; (4) work wonders 
with complex forms of every 
kind and shape. 


Royal Typewriter Co., Inc., 
2 Park Avenue, New York. 
Factory: Hartford, Conn. 


*Trade-mark, Reg. U. 8. 


of. Copyright 1940, 
Typewriter Company, 


’S NO. | TYPEWRITER 


Pet. 
Royal 


Inc. 
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GEAR TRAIN 


he oil makes and keeps the gear train 
extremely sensitive and accurate... min- 
imizes wear... prevents corrosion and 
electrolytic action... protects against de- 
posits of foreign matter. @ Like all other 
Trident features, old and new, the Oil- 
Enclosed Gear Train is interchangeable 
on all types of Tridents now in service. 


pee Une _— a 50 West 50th pureet, NEW YORK iyi, 
Branch Offices in CHICAGO, SAN eae a pees Z axa DENVER, DALLAS, KAN 
Neptune Meters, Ltd, 345 Sorauren Avenue, Toronto, Canada 
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A , E conductor 
SUPPORTS ua FITTINGS 


Sometimes erroneously thought of as 
merely an incidental part of a substation 
network, conductor supports and fittings 
actually form an extremely important 
part of a system. A failure at any one 
support or joint is sometimes as costly 
to the system as the breakdown of a 
machine. R&IE carefully designed and 
properly made conductor equipment is 
the choice of many Utilities where con- 
tinuity of service is paramount. Tested 
designs, excellent quality materials, and 
care in manufacture, form the founda- 
tion for the production of R&IE conduc- 
tor supports and fittings. 














RAILWAYs INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
__ Sales offices in principal cities 








TOOL OF 


ASN DIE; 1001 USES 


FOR PLANT USE OR FOR RESALE 
THROUGH YOUR STORES 


The Handee is really a small 
“power house” that can be car- 
ried to any part of your plant 
and used wherever there 

is an electric outlet, to re- 

pair some hard-to-get-at 

part on a machine with- 

out removing the part 

—to smooth off rough 

edges — to bore tiny 

holes in metals — to 

clean delicate mechan- ay Save 


F ‘ : Hours of 
isms, etc. Grinds, Drills, Hand Work 


Polishes, Engraves, Sharpens, Carves, Cleans, Sands, 
Saws, etc. 


The Handee uses 300 accessories. Used and en- 
dorsed by mechanics, repairmen and _ hobbyists. 
Weighs only 12 ounces. Speed 25,000 r.p.m. Na- 
tionally advertised at $18.50 with 6 Accessories. 


CHICAGO MOUNTED WHEELS 
OF V/T SUPER BOND 


150% LONGER LIFE 


Rigid tests on snagging and exacting opera- 
tions prove they have 150% to 300% longer 
life. Won’t ridge on welds, sharp corners, 
, sinking dies, bar- 
bering, etc. 

There’s a shape 
and sizeto 
handle’ every 
grinding job 
faster, better, 
at lower cost. 
V/T Super 
Bond is the 
most impor- 
tant develop- 
ment in 
mounted 
wheels in 30 

years. 
Let us send you 
a trial Wheel. 
Tell us the kind 
of job, type of 
equipment you use 
and size wheel you prefer. 
FREE MOUNTED WHEEL CHART—Ideal for ready refer- 
ence in the shop. A Wall Chart 22 x 15" showing actual 
size and shape of every standard Chicago Mounted Wheel. 


Send for Catalog of Complete Line 


CHICAGO WHEEL & MFG. CO. 


Makers of Quality Products for 40 Years 
1101 W. Monroe St., Dept. PU, Chicago, Ill. 
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“26 years ago, they called us ‘pioneers’ 








when we built our first Aluminum lines” 











ALCOA, 

is) “Engineering standards have changed considerably 
I since then. But, with a 26-year history of successful 

performance, we’re building all of our lines, rural and hi- 

lines, with A.C.S.R.” 

Operating men everywhere report equal satisfaction 
with the Aluminum, conductors on their lines. Nearly a 
million miles of A.C.S.R. have been bought for power line 
construction. Some. lines have been in service for over a 
quarter of a century; convincing proof of the depend- 
ability of A.C.S.R. ie 

A.C.S.R. provides all of the qualities needed for low- 
cost, long-lived construction; light weight, high strength, 
resistance to corrosion and high electrical conductivity. 
For valuable data on line design, write ALUMINUM CoM- 
PANY OF AMERICA, 2134 Gulf Building, Pittsburgh, Pa. 


G\0@ 0&3 i 


Cumunum Cable Steel Reinforced 
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Now, Your Best Workmen 


Can Be MORE EFFICIENT With 
MASTER — LIGHTS! 


Your expert repair crews need 
MASTER-LIGHTS for maximum effi- 
ciency. MASTER-LIGHTS have 
POWER! They give your men ALL 
the illumination they need on any 
eens job. They save valuable time for 
_ " bis your crews in locating trouble spots. 
| , You can always depend on MASTER- 
LIGHTS to give you faithful service 
without the need of repairs or re- 
placements for many years. For 
MASTER-LIGHTS are made of solid 
brass, bronze, and aluminum through- 
out, with heavy chromium plating, 
and are rust-proof and _ weather- 
proof. They have true, full parabolic 
reflectors, and cast 

a beam of max- 

imum intensity and 


Below: TYPE F5 MASTER-LIGHT efficieney a mile or 
For General Utility Purposes faipegy 
more in range. 


is 





cenee Range: three-quarters to one 

= ae. as oe bo agp ogee two- 
ment, wi ong-burning, low power con- 

sumption service light; or brilliant 150,000 PURCHASING AGENTS of 

to 200,000 candle-power searchlight. Switch, 


3-way toggle operating oth filaments. UTILITIES O.K. THEM! 


Reflector: 6-in. diameter. Without battery: 
St tigteatery $2 extra when purchased = ASTER-LIGHTS are standard equip- 
ment with the foremost public utilities 
corporations in the country. They have 
proved their value in service, in dura- 
bility, and in cost—first cost and cost 
per year of use. As a careful buyer you 
will find MASTER-LIGHTS approved— 
from the Equipment Committee right 
down the line. Proof? We'll send you 
a sample searchlight on 30 days FREE 
TRIAL—and rest our case on 
its performance. Select the Above: TYPE T MASTER-LIGHT 
MASTER-LIGHT you need. Roof Searchlight for Repair Cabs, 
Buses, Trucks, etc. ‘'Gearless"’ 
THIS FOLDER WILL HELP YOU poling 
Searchlight range: one mile. Most 


™ powerful automobile spotlight made. 
Send for your free illustrated copy of our Points in any direction. Penetrates 
new folder, “1940 MASTER-LIGHTS.” It smoke and fog. Operates from car bat- 
describes the complete public utilities line of tery. Friction device holds light in any 
searchlights, floodlights, and portable hand- position Sy gg Bd ie ane 
types. This convenient folder make it easy ; 
for you to select your MASTER-LIGHTS. a aa gg Suan B. . 
Write for it today. Address: No gears to wear and rattle. List 
price: $19.50. 


CARPENTER MEG. CO. 179 sidney st, Cambridge, Mass. 
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Visitors to the Edison Electric Institute Convention and any 
others interested, are invited to visit our New York offices and 
inspect the BILL FREQUENCY ANALYZER in actual 


operation. 








OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Savings by this method are so great that analyses can be carried 
on currently for much less than the cost of periodic studies. 
Monthly or annual bill frequency tables are produced in a few 


days instead of weeks and months. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detroit Montreal Toronto 
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-TAMP with 
err CLEVELANDS” 


CLEVELAND—MODEL 80 


ly Machine 
t—The aa ee — Tam 


es of its Kind— 

" P — Lays 

oa ed — New—Distinetiv —Difeperations — - 
y a Perform 


for r 
dmg Lie Ditch 10/2 in- pipe. 
Wete—To 5Y, ft. in Dept 

 Compact—Fast and Flexible 


CLEVELAN 


ITH the two “CLEVELANDS” illustrated here you will save 
money on your trenching jobs from the breaking of ground to the 
last foot of earth tamped. 

Time-tested, time-proven, compact, fast, flexible, streamlined for light 
weight—easy to move around the job, easy to move around the country, 
yet rugged and abundantly powered, these “CLEVELANDS” have the 
built-in qualities that enable you to get your pipe in the ground quickly, 
with least “times-out” and at lowest cost. Don’t delay—get the details— 
Write today. 





THE CLEVELAND TRENCHER COMPANY -——_ 


“Pioneer of the Small Trencher" « 
20100 ST. CLAIR AVENUE CLEVELAND, OHIO 
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More thana million in use show tha , 


» ms ROBERTSHAW DIASTA 


is simpler, stronger, surer! 











All Robertshaw products enjoy the great advan- 
tage of the work carried on constantly at the 
Robertshaw Research Laboratory, a laboratory 
devoted exclusively to the development of im- 
proved designs and production methods in the 
field of automatic temperature control. 
Robertshaw’s stainless steel Diastat — electric- 
welded, solderless, non-corroding—is a Robertshaw product throughout. Into 
it has gone the best that forty years of manufacturing experience —plus un- 
equaled research, product development and manufacturing facilities—provide. 


ROBERTSHAW THERMOSTAT COMPANY 


YOUNGWOOD, PA. 








MORE INCOME FROM GAS RANGES. This different sales manual 
_ not only shows your salesmen how to increase their earnings but 
fires them with enthusiasm to go out and do it. Write for a copy. 
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OUR eyed BILLS MAY BE GOING UP... 






















































































BUT YOUR xyez COSTS CAN GO DOWN! 


§ YOUR PRODUCTION LOADS grow 

heavier, you’re sure to spend 

more money for fuel. How 

much more depends largely on how 

well the equipment in your plant is 
insulated. 


The right types of insulation, 
properly applied, reduce heat losses 
... cut fuel costs... wherever they 
are used. And that is where the 
Johns-Manville Insulation-Engi- 
neering Service can help you. 





J-M Insulation Engineers eliminate 
every important source of heat waste 
in your plant. They help you choose 
exactly the right insulating material 
for every temperature and service 
condition .. . exactly the right thick- 
ness for maximum economy and 
efficiency. 

This service is available to you 
without cost. For full information, 
write Johns-Manville, 22 East 40th 
Street, New York, N. Y. 


i Johns-Manville INDUSTRIAL INSULATIONS 


FOR EVERY TEMPERATURE... FOR EVERY SERVICE CONDITION 








naw 


ELLIOTT DEAERATO 
for GN old Mictl cust MS 


HE important central station in which this Ellic 
deaerator is being installed, knows from expel 
ence what performance to expect. This servid 
includes: Deaeration to zero oxygen... . Feedwat 
heating to saturated temperature of steam supplie 
. Water storage in accordance with studied need 
... Feed pump protection features. .. . Minimu 


operating attention. . . . Design, construction a 

E L L | 0 T T reliability ‘‘Characteristically Elliott.” 
Whether or not you need as large a unit as tl 
C0 MPANY one illustrated, you do want Elliott experience 
engineering and quality construction in the uw 
Yeaerator and Heater Dept. you install. Let us discuss your feedwater heatit 


JEANNETTE, PA. problem. Elliott deaeration experts can often offs 
District Offices in Principal Cities | VOluable suggestions. Write us. 





Ne 
3INE-GENERATORS +» MECHANICAL DRIVE TURBINES + ENGINES +. ENGINE-GENERATORS + CONDE 
ORS » GENERATORS « MOTOR-GENERATORS .« DEAERATORS + FEED-WATER HE DEAERATING Hi 
TRIFUGAL BLOWERS » * DESUPERHEATERS » > FILTERS + VACUUM COOLING EQ STEAM JET ETE 
*TRIC HEATERS + TUBE CLEANERS + SEPAE BS oe STRAIN EDS ge ee 




















is Ellio 
1 expel 
servid 
odwat 
uppliet 
1 need 
finim 
ion an 


t as th 
rience 
he uw 
heatir 
an off 








Utilities Almanack 








z JUNE  ® 





q Edison Electric Institute concludes session, Atlantic City, N. J., 1940. 





ae Syiet Gas Association, Operating Division, holds spring meeting, Newport, 


” 





{ National Conference on Planning holds session, San Francisco, Cal., 1940. 





{ Society of Automotive Engineers starts summer meeting, White Sulphur Springs, 
W. Va., 1940. 








{ Conference of Mayors and prog Municipal Officials of the State of New York opens 
session, Rochester, N. Y., 1940. 





q Public oe: Advertising Association will hold annual convention, Chicago, IIl., 
June 23, 24, 1940. 








q National Electrical Manufacturers Association opens spring meeting, Hot 
Springs, Va., 1940. 





{ Colorado Municipal League starts convention, Montrose, Colo., 1940. 





q American pores for Testing Materials will convene for session, Atlantic City, N. J., 
June 24-28, 1940. 





{ Canadian Electrical Association wil! hold annual convention (Golden Jubilee), 
Seigniory Club, P. Q., Canada, June 25-28, 1940. 





{ Oregon Independent Telephone. Association and Washington ay Telephone 
Association will hold joint meeting, Hood River, Or., June 28, 29, 





{ Municipal Finance Officers’ Association convenes, Detroit, Mich., 1940. 
| League of Minnesota Municipalities opens meeting, Two Harbors, Minn., 1940. 





aa Gas Association will hold convention, Mackinac Island, Mich., July 8-10, 














bag > Independent Telephone Association opens session, Santa Monica, @ 
al., 




















papa oe The (Baltimore, Md.) oy 
Gates of the Conowingo Power Dam Ease 
The Flood-swollen Susquehanna 
(April, 1940) 
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Managerial Suicide: 


A Suggested Alternative to 
The Death Sentence 


Holding companies can conform with integration requirements simply 

by turning most or all control of operating subsidiaries over to senior 

security holders of the latter. Such is the proposal of certa’n govern- 

ment representatives. But would this method of conformance be gener- 
ally desirable? 


By W. D. GAY 


PPARENTLY a large number of 
A people in the utility industry 
have been laboring under a 
delusion. For most executives of 
utility holding companies, as well as 
security holders thereof, have been 
under the impression that they must 
reorganize their systems into region- 
ally integrated properties in order to 
conform with the Holding Company 
Act. But such is not necessarily the 
case, for government representatives 
have lately stated that if regional inte- 
gration is considered undesirable, all 
that holding companies need do is to 
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give up control of their operating prop 
erties. 

Specifically, SEC Chairman Jerome 
Frank’ said: 


The single indispensable factor, therefore, 
in the holding company subsidiary relation- 
ship is not the ownership of securities by the 
parent, but the existence in the parent of 
power to direct or control the affairs of its 
subsidiary. Thus, a holding company may 
comply with § 11 by releasing control of its 
subsidiaries and assuming the status of a 
true investment company. 


Chairman Frank went on to say that 
this method of conformance had al- 
ways been iitended, and quoted an 


1 Electrical World, April 13, 1940. 
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opinion to that effect expressed by Mr. 
Eicher (now SEC commissioner) at 
the time that the latter was on the 
House committee handling the Hold- 
ing Company Act. 


ie short, there is no question but that 
the SEC would be willing to ap- 
prove a plan of conformance of any 
nonintegrated holding company which 
involves complete disenfranchisement 
of the common stock control of oper- 
ating subsidiaries. For such a plan 
would definitely eliminate control by 
the holding company, which is claimed 
to be the primary purpose of the act. 

Utility holding company executives 
have long complained that since they 
did not know exactly what was wanted 
by the SEC from the standpoint of re- 
gional integration, it was difficult for 
them to work out plans for gaining 
such integration. There can be no 
question about what is meant by dis- 
enfranchising the common stock, how- 
ever. 

In other words, here is a precise way 
of conforming with the act. But is it 
a desirable way; in particular, is it as 
desirable to security holders of hold- 
ing companies as other possible meth- 
ods of conformance? 

While Chairman Frank did not 
elaborate in detail upon this proposed 
method, some rather interesting views 
thereon were expounded by Benjamin 
V. Cohen, general counsel of the Na- 
tional Power Policy Committee, at a 
recent round-table conference in 
Washington among _ thirty-three 
representatives of the Federal govern- 
ment, savings banks, life insurance 
companies, conimercial banks, invest- 
ment banking houses, and advisory 
services. (Incidentally, while some 
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thirty utility executives were succes- 
sively invited to attend this conference, 
only one actually made an appearance, 
and he unfortunately was the head of 
an operating company with no holding 
company affiliations. As a result, the 
criticisms by government representa- 
tives of holding company manage- 
ments were generally unopposed.) Mr. 
Cohen’s views, while expressed as pure- 
ly personal opinions, are probably 
quite pertinent, in view of the fact that 
his was one of the legal minds re- 
sponsible for the Public Utility Hold- 
ing Company Act of 1935. 


I“ answer to the question why com- 
mon stocks owned by the holding 
companies should be disenfranchised, 
the point was made that they had very 
little equity in assets. According to 
studies of the Federal Trade Commis- 
sion prior to 1933, write-ups and other 
intangibles of the holding companies 
covered averaged 22 per cent of total 
capital assets excluding these write- 
ups. 

This situation resulted from the 
fact that the holding companies put 
little actual money into properties of 
the operating subsidiaries; their 
money, rather, was used primarily to 
purchase control of the latter. Once 
this control was obtained, property 
values were written up, and the write- 
up was sold to the public in the form 
of new operating company bonds and 
preferred stocks. 

Original cost figures being filed with 
the Federal Power Commission show 
that most of the alleged write-ups still 
exist in the property accounts. In 
brief, since the common stock has 
theoretically a book investment of 25 
per cent in assets of the operating com- 
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pany, the write-up of about 20 per cent 
in book values would reduce the equity 
of the common stock to very small pro- 
portions. Under the circumstances, it 
was argued, why should the common 
stock be allowed to control all of the 
properties of the operating subsidia- 
ries? Would it not be preferable to 
turn this control over to the senior se- 
curity holders who have virtually all 
the equity in the properties? 

As to how enfranchisement of senior 
security holders might take place, Mr. 
Cohen stated that it would presumably 
depend upon the individual situation. 
If a particular operating company had 
a high ratio of debt to property value, 
then the bondholders and preferred 
stockholders should definitely be en- 
franchised. For the chances are that in 
such a situation the common stock 
would have no equity whatsoever in 
assets. 

If, on the other hand, the ratio of 
debt to property value were relatively 
small, then there might be no need to 
enfranchise the bondholders. In other 
words, insurance companies that have 
bought utility mortgages through pri- 
vate sales will not necessarily be en- 
franchised, since they have presumably 
bought into situations where the debt 
ratio to property value is comparative- 
ly low. 


q 


7 


iy any event, Mr. Cohen contended, 
the preferred stock should be given 
substantial voting power. (Doubtless 
this contention stems from the belief 
that most operating utility preferred 
stocks are more in the nature of com- 
mon stocks than senior issues, and, ac- 
cordingly, should definitely be enfran- 
chised. ) 

As the writer understands the situ- 
ation, the operating utility preferred 
stockholders in most instances would 
have control of the companies, for 
bondholders would not always be en- 
franchised. 

The point was made by Mr. Cohen 
that it would be advisable in any event 
for a holding company to sell part of 
the common stocks of operating sub- 
sidiaries owned to the outside public, 
for by doing so, some representation 
would be gained. The idea was that as 
soon as a public interest in the common 
stock is developed, then such interest 
would assume voting privileges; that 
is to say, its voting right would no 
longer be sterilized. This public inter- 
est would then speak for the entire 
common stock, including that owned 
by the holding companies. 

(This suggestion that holding com- 
panies can retain a small voice in the 
management of the operating com- 
panies through partial sale of their in- 


“In answer to the question why common stocks owned by 
the holding companies should be disenfranchised, the point 
was made that they had very little equity in assets. Accord- 


ing to studies of the Federal Trade Commission prior to 
1933, write-ups and other intangibles of the holding com- 
panies covered averaged 22 per cent of total capital assets 
excluding these write-ups. This situation resulted from the 
fact that the holding companies put little actual money into 


properties of the operating subsidiaries; .. . 
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vestments to the public is quite unique. 
But why should the common stock 
distributed to the public or to a few 
large private investors in this manner 
have any more right to exert control 
over operating properties than the 
common stock owned by the holding 
companies in the interest of their nu- 
merous security holders? Further- 
more, would ownership of the stock 
by the public give it any more of an 
equity in assets?) 

It was admitted by Mr. Cohen that 
some holding companies were better 
managed than others. Nevertheless, 
no exception should be made of even 
the best managed companies if they 
did not conform with the act, for there 
is no assurance that the management 
of a company cannot change. 

There is no reason, it was con- 
tended, why good managements can- 
not be retained by the operating com- 
panies, if the holding company’s equity 
is disenfranchised. Similarly, if a 
holding company has benefited its 
operating properties through an eff- 
cient service organization, the latter 
can also be retained by the enfran- 
chised subsidiaries. 


IX conclusion, the point was effective- 

ly made by Mr. Cohen that it would 
be much easier to conform with the 
Holding Company Act through relin- 
quishing control of operating sub- 
sidiaries, than it would be to try to 
work widely scattered properties into 
regionally integrated systems. As a 
matter of fact, it was claimed, the 
Holding Company Act does not say 
that the SEC must increase the size of 
present operating systems by reor- 
ganizing them into regionally inte- 
grated properties; rather, it imposes 
JUNE 6, 1940 


on the commission a duty to break up 
holding company control of operating 
properties. 

It must manifestly be admitted that 
the above proposal has the merit of 
simplicity. Yet what economic prece- 
dent is there for the attitude that—you 
can still own a brewery, but, even 
though solvent, you must let your 
creditors run it? Doubtless some pre- 
ferred stocks of operating companies 
should be enfranchised. There is, as 
a matter of fact, a fundamental trend 
toward increased voting power for 
preferred stocks. The New York 
Stock Exchange, for example, only re- 
cently adopted a rule that new pre- 
ferred stocks cannot be listed unless 
they have voting privileges in the event 
of default of dividends. 

Nevertheless, in the  writer’s 
opinion, there are numerous reasons 
why holding companies should not 
adopt this method of conformance 
with the act. 

To begin with, the entire argument 
of the sponsors of the proposal seems 
to rest on the contention that holding 
companies have little equity in assets, 
because of the existence of heavy 
write-ups and other intangibles. And 
since it is the basic economic principle 
of the industry that a company is en- 
titled to a fair return, and no more, 
upon its property investment, equity in 
assets, it might be said, is of para- 
mount importance. There is consider- 
able question, however, whether the 
claim of a small equity in assets for 
‘ommon stocks is correct. 


— represent the difference 
between original cost (or his- 
torical cost) and book values of oper- 
ating properties. But there is no legal 
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LOL BOLTON SVISNTANOD SUIS Wen eeI eer 


Consideration of Security Holders’ Interest 


¢ a igen of assurances by the government representatives that 

individual managements for operating systems, even though con- 

trolled by bondholders and preferred stockholders, would consider the 

interest of all classes of security holders, there is no guaranty that this 

will be the case. ... Bondholders and preferred stockholders are inter- 
ested primarily in safeguarding their investments.” 





basis to support the conclusion that 
this difference represents no tangible 
value. In the American Telephone and 
Telegraph Case in 1936, the U. S. Su- 
preme Court made it plain that while 
original cost value was justifiable from 
an accounting standpoint, it did not 
necessarily include all of a company’s 
property value. 

More important, there have been in- 
stances where capable engineers have 
found that book values including 
alleged write-ups represent fair prop- 
erty values for rate-making purposes. 
An outstanding example is Indianapo- 
lis Power & Light Company, all the 
common stock of which was recently 
sold to the public with the approval of 
the public service commission of In- 
diana. On the basis of original cost 
figures, the common stock of this com- 
pany would have absolutely no equity 
in assets. Yet competent engineers of 
the public service commission of In- 
diana as a result of an extensive in- 
vestigation found fair property value 
very close to the book values. As a 
consequence, a rate base was set up for 
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the company approximately equal to 
the book value of net properties. This 
rate base, incidentally, allowed con- 
siderable equity in assets for the com- 
mon stock. 

It would, therefore, appear that 
either the tangible value of the prop- 
erties of Indianapolis Power & Light 
Company appreciated substantially 
since they were originally constructed, 
thereby justifying the present book 
values, or otherwise the original cost 
figures had no valid significance from 
the standpoint of investment appraisal 
or rate making. 

Any proposition based solely on the 
original cost figures of this company, 
accordingly, might be not only im- 
practical but also quite unfair. The 
same conclusion might well hold true 
of many other companies in which the 
common stock, owned by a holding 
company, is purported to have little or 
no equity in assets. 


oe of assurances by the 


government representatives that 
individual managements for operating 
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systems, even though controlled by 
bondholders and preferred stockhold- 
ers, would consider the interest of all 
classes of security holders, there is no 
guaranty that this will be the case. It 
has been the writer’s experience in 
fourteen years of investment analysis 
that there is a conflict of interests of 
the various classes of security holders. 
Bondholders and preferred stockhold- 
ers are interested primarily in safe- 
guarding their investments. On the 
other hand, common stockholders, who 
put up the risk money, wish to bring 
all possible profits down to their 
equity. 

Bonds and preferred stocks of oper- 
ating utility companies are in the main 
of a relatively high investment quality. 
In the ten years from 1930 through 
1939, only $68,800,000 of electric 
operating company bonds were de- 
faulted as to principal or interest. Over 
$10,000,000 of this total, moreover, 
represented principal defaulted which 
was immediately extended. In other 
words, the effective default during this 
trying decade of depression was about 
$58,000,000, or substantially less than 
one per cent of the total debt of the in- 
dustry. This default record is far 
superior to that of any other industry 
and has made for a keen investment 
interest in utility bonds, as witness the 
fact that many good grade utility 
bonds are actually selling higher than 
long-term government bonds (after 
allowing for tax exemption features). 

There is every indication that bond- 
holders of utility companies generally 
have invested their money solely for 
income purposes, and have no interest 
in, nor aptitude for, operating the 
properties. In fact, they probably have 
no more desire to control the operating 
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properties than they have to control 
the Federal government, in whose 
securities they are also substantially 
invested. 


HIS situation is also true, al- 

though to a lesser extent, in the 
case of utility preferred stockholders, 
As revealed by a study made by the 
SEC, arrears of operating utility pre- 
ferred stocks held by the public as of 
December 31, 1938, were equal to only 
6 per cent of their liquidating value, a 
dividend record that cannot be dupli- 
cated in any other major industry. The 
writer is confident, therefore, that 
most preferred stockholders have like- 
wise made their investments purely 
for income purposes. Such a conclu- 
sion would clearly be suggested by the 
low yields on most operating utility 
preferred stocks, some yields actually 
being less than 4 per cent. 

Nevertheless, assuming for the sake 
of argument that bondholders and pre- 
ferred stockholders are desirous of 
controlling the managements of their 
companies, then it is logical to expect 
that they would take steps to safe- 
guard their investments as soon as con- 
trol was obtained. It is conceivable 
that they would adopt some or all of 
the following measures: (1) increase 
depreciation allowances, (2) reduce 
common dividend payments, (3) 
amortize acquisition and plant adjust- 
ments more rapidly, (4) require more 
common stock financing of plant addi- 
tions, and (5) institute heavier sink- 
ing funds on debt. 

The significant factor is that all of 
the above could reduce, perhaps sub- 
stantially, the amount of income avail- 
able for the common stocks. For ex- 
ample, no one knows just what 
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“proper” depreciation allowances of 
the electric utility industry should be. 
Under the circumstances, it is consid- 
ered conservative practice to charge as 
much as possible for depreciation, with 
the result that in many instances pres- 
ent depreciation allowances are prob- 
ably excessive. This tendency might 
well be carried to extremes in the event 
operating subsidiaries are controlled 
by senior security holders, for heavy 
depreciation allowances would retain 
a sizable portion of earnings in a com- 
pany for the benefit of the latter. 


i’ is generally believed that operating 
subsidiaries of holding companies 
pay out a larger portion of available 
earnings to the common stocks than 
do independently owned utility com- 
panies. A directorate controlled by 
bondholders and preferred stockholders 
probably would show no hesitancy to 
reduce common dividend payments. 


Bangor Hydro-Electric 
Boston Edison 

Bridgeport Gas Light 
Bridgeport Hydraulic 
Brooklyn Union Gas 

Central Hudson Gas & Electric 
Commonwealth Edison 
Community Public Service* 
Connecticut Power 


Consolidated Edison of N. Y. ....... 


Consolidated Gas of Baltimore 
Duke Power 

Hartford Electric Light 

Lynn Gas & Electric 

Peoples Gas, Light & Coke 
Providence Gas 

Rockland Light & Power 
Southern California Edison 
Springfield Gas Light 

Tampa Electric 


Average 
*Four-year period 1936-1939, 


Actually the facts are that inde- 
pendently owned utility companies pay 
out a much larger portion of their 
earnings. In the eleven years 1929- 
1939, inclusive, the 20 leading com- 
panies in this category on the average 
paid out 85 per cent of earnings avail- 
able to their common stocks as indi- 
cated below. 

In 1939, the companies paid out 
on the average over 80 per cent of 
their available earnings, which com- 
pared with a 66.7 per cent pay-out for 
the average holding company. Only 
American Light & Traction Company, 
American Power & Light Company, 
North American Company, and 
United Gas Improvement Company 
pulled through as much as 80 per cent 
of earnings available on the operating 
company common stocks held. 

Of interest is the fact that in the 
lush decade from 1922-1933, the best- 
situated industrial companies paid out 


Ratio of 
Dividends 
to Earnings 
(Average 
1929-1939) 
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an average of 72 per cent of available 
earnings, which tends to bear out the 
fact that utility holding companies 
generally have not been excessively 
liberal in their dividend policies. 

Irrespective of the fact that it is 
highly questionable whether acquisi- 
tion adjustments and plant adjust- 
ments, as defined under the uniform 
system of accounts, are without value, 
nevertheless it might be considered 
conservative policy to charge off some 
of these adjustments. If surplus is not 
sufficient to handle such charge-offs, 
then the tendency might be to amortize 
the adjustments from earnings, as 
planned in the case of Potomac Edison 
Company and Queens Borough Gas 
& Electric Company. Manifestly, this 
policy could adversely affect profits 
available for the common stocks of op- 
erating subsidiaries. 


A regards common stock financing, 
there is no doubt that it is de- 
sirable in many instances. However, if 
senior security holders control the op- 
erating subsidiaries, it might well be 
made the general practice in all in- 
stances, whether necessary or not. And 
continuous common stock financing 
would gradually dilute the equity of 
the stock owned by the holding com- 
panies. 

Significant, in this connection, is 
the fact that financial activities of op- 
erating subsidiaries of holding com- 
panies are subject to SEC regulation 
as well as regulation by most state pub- 
lic service commissions. These regula- 
tory bodies can prevent excessive com- 
mon dividend payments by directors 
controlled by common. stockholders. 
But they cannot force directors con- 
trolled by senior security holders to 
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pay fair dividends to common stock- 
holders. 

It goes without saying that holding 
companies, as the common. stock- 
holders, make an active effort to de- 
velop the best earning power possible 
for the operating companies, and, be- 
cause of their close interest, make cer- 
tain that the managements are “on 
their toes.” But in view of the well- 
known lack of interest on the part of 
the investing public generally in com- 
panies which it owns, what reason is 
there to believe that managements con- 
trolled by bondholders and preferred 
stockholders will have an incentive to 
operate most efficiently and develop 
the best possible earning power? 

In addition to the above, there is 
also evidence that the disenfranchise- 
ment proposal is unfair, if not un- 
sound, from the economic standpoint. 
For not only is it based on the very 
questionable conclusion that the com- 
mon stocks owned have little or no 
equity in assets, but also it completely 
ignores the very large equity in earn- 
ings of these common stocks. 

Earnings are tangible and a solid 
basis for appraisal of worth. It is with 
earnings that dividends and interest 
are paid. Unlike asset values, there is 
nothing theoretical about earnings. 


it is of interest that the SEC allowed 
the sale of Indianapolis Power & 
Light common stock to the public, 
even though it lacked an equity in 
assets (based on original cost), be- 
cause it did have an equity in earnings. 
Similarly, in the case of Newport 


Electric Corporation, the common 
stock was sold to the public primarily 
on the basis of earning power, for it 
had a relatively small equity in assets. 
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Enfranchisement of Senior Security Holders 


“oe other objections advanced to the proposal to enfranchise 
senior security holders is the criticism that it would place con- 
trol in some instances in the hands of insurance companies that have 
acquired whole blocks of bonds through private deals. True, about 25 
per cent of the new utility bond issues sold from 1935-1939, inclusive, 
were distributed through private sale, but such transactions represented 
only 11 per cent of the total par value of utility bonds sold during the 
period.” 





Indeed, the SEC itself has argued that 
earning power is the principal basis 
for determination of worth; in the re- 
organization of Utilities Power & 
Light Corporation in July, 1939, the 
SEC stated in part: 


With respect to the basic question [of 
reorganization values] we have consistently 
held to the opinion that for purposes of 
reorganization, earning power is the proper 
criterion of value. 

More recently in connection with 
the bond refinancing program of Pub- 
lic Service Company of Colorado, 
Chairman Frank of the SEC pointed 
out that while the debt ratio of the 
company was comparatively high, 
nevertheless there was considerable 
earning power available for servicing 
the bonds, which was the paramount 
consideration. The same _ reasoning 
was followed in the case of the refund- 
ing program of the Central Illinois 
Electric & Gas Company, which also 
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had a comparatively high debt ratio. 

In other words, if earning power 
(and not a questionable asset value) 
is the proper basis of appraisal, why 
should the SEC seek to disenfranchise 
the common stock, which is desirous 
of developing the greatest possible 
earning power for a company? Also, 
why should the fact be ignored that 
well over one-third of the total operat- 
ing income of the electric power in- 
dustry is now carried down to the 
common stocks (about three-fourths 
owned by holding companies) which 
represents obviously a sizable equity 
in earnings? 


[I disenfranchisement of common 
stocks is considered desirable be- 
cause of the absence of equity, why not 
apply such disenfranchisement only 
where there is no equity in earnings? 
The latter can be easily ascertained. 
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seas other objections advanced to 
the proposal to enfranchise sen- 
ior security holders is the criticism 
that it would place control in some in- 
stances in the hands of insurance com- 
panies that have acquired whole blocks 
of bonds through private deals. True, 
about 25 per cent of the new utility 
bond issues sold from 1935-1939, in- 
clusive, were distributed through pri- 
vate sale, but such transactions repre- 
sented only 11 per cent of the total par 
value of utility bonds sold during the 
period. Possibly the SEC might ex- 
empt insurance companies from the 
provisions of the Holding Company 
Act under §3 (a) (3) and (4). Or 
the commission may force them to give 
up voting control, as is now done in the 
case of banks under its Rule U-383-1. 
This does not seem to be as serious an 
objection as the foregoing. 

The only example to the writer’s 
knowledge of any restriction on the 
voting privilege of a common stock 
owned by a holding company was in 
the case of Rochester Gas & Electric 
Corporation, a subsidiary of Associ- 
ated Gas & Electric Corporation. When 
$10,000,000 of one-year notes of that 
company matured in 1932, temporary 
loans were made to pay them off. The 
latter were then funded on a long- 
term basis; but at the time of this 
financing, local interests forced the 
holding company to have independent 
voting trustees appointed for the com- 
mon stock, and directors were also 
appointed who represented primarily 
the local interests. But even this re- 
striction on voting power was along 
different lines and was much more 
lenient than the method of complete 
disenfranchisement proposed by gov- 
ernment representatives. 
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After careful consideration, it seems 
that this proposal is rather punitive, 
particularly since it would enfranchise 
the operating company equities as soon 
as they were acquired by the public. 
Surely it has nothing to do with inte- 
gration or disintegration of properties, 
and therefore has no relation to the 
welfare of the consuming public. 
Could it be that the Federal govern- 
ment is interested more in preventing 
bigness than in developing a soundly 
organized utility industry ? 


Guce this proposed method of con- 
formance is undesirable, it is 
necessary to consider the alternative 
methods. The alternative of regional 
integration is none too inviting, how- 
ever. Some holding companies have 
made an honest effort to integrate their 
properties into regional systems with- 
out marked success. The difficulty 
seems to be that many properties which 
they wish to exchange have high earn- 
ings but small property values, where- 
as properties desired have just the re- 
verse, 1.¢., low earning power but high 
property values. Also, some noninte- 
grated properties have comparatively 
low rates, whereas properties offered 
in exchange have high rates and back- 
ward sales policies. In other words, 
lacking some common basis of valua- 
tion, it might well be impossible to re- 
organize the electric industry into re- 
gionally integrated systems. 

The only other apparent alternative 
would be to liquidate the holding com- 
panies, which doubtless would prove 
highly satisfactory to the SEC. In the 
case of some holding companies, this 
might not be a bad idea, particularly 
where securities are selling at wide 
discounts from liquidating values. 
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Moreover, this method of conform- 
ance would be based principally upon 
earnings and not upon questionable 
asset values. 

It is really hard to understand why 
some holding companies are desirous 
of continuing with all of their invest- 
ments, for many of the operating prop- 
erties are earning a maximum allow- 
able return on their property invest- 
ment, and cannot increase earnings 
materially. Furthermore, regardless of 
whether senior security holders are en- 
franchised or not, there will definitely 
be more common stock financing in 
the future, with the result that the 
equity of the holding company may be 
steadily reduced. It would seem that 
the present would be opportune to sell 
some of these investments on an earn- 
ings basis and use the proceeds to buy 
in holding company securities at a dis- 
count. With the approval of the SEC, 
additionally, the proceeds might even 
be invested in profitable nonutility 
properties. 


| O aeceser Power & Light Corpora- 
tion is already in the process of 
liquidation, while Standard Gas and 
Electric Company proposes to liquidate 
in part through the sale of its three 
Pacific coast properties. Liquidation 
thus far by Utilities Power & Light 


Corporation has turned out quite bene- 
ficial to its debenture holders, for its 
bonds are now selling at their best 
prices since 1930. 

Admittedly, definite problems would 
be encountered in liquidation, particu- 
larly the problem of taking care of the 
collaterally secured debentures of the 
holding companies. But as Chairman 
Frank pointed out, some method could 
possibly be devised for converting the 
claims of these debentures against the 
holding companies into claims against 
the individual operating companies, as 
was done in the dissolution of Ameri- 
can Tobacco Co., Reading Co., and 
Standard Oil Company of New Jersey 
under the Sherman Act. 

The above does not make for a 
happy outlook for holding companies. 
If they disenfranchise the common 
stocks held, they must submit to pos- 
sible steady strangulation of their 
earnings. If they adopt other methods 
of conformance, they must undertake 
the almost impossible task of reorgan- 
izing into regionally integrated sys- 
tems, or else liquidate their properties 
and go out of business. They may re- 
sort, of course, to legal action in an 
effort to have § 11 declared unconsti- 
tutional, but in view of the tenor of 
the U. S. Supreme Court decisions on 
the TVA and PWA cases, it seems 


e 


(or historical cost) and book values of operating properties. 


q “WRITE-UPS represent the difference between original cost 


But there is no legal basis to support the conclusion that this 
difference represents no tangible value. In the American 
Telephone and Telegraph Casé in 1936, the U. S. Supreme 
Court made it plain that while original cost value was justi- 
fiable from an accounting standpoint, it did not necessarily 
include all of a company’s property value.” 
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optimistic (at least to the writer) to 
believe that the court would hold § 11 
unconstitutional. 

Yet the holding companies must do 
something about conforming with the 
act. For if no action is taken, then 
SEC under § 11 (d) of the act may 
have itself appointed as trustee for the 
holding companies, and, if necessary, 
liquidate the assets of the companies. 
There is no indication, of course, that 
the SEC will resort to this extreme 
power, but the fact remains that it has 
the privilege of doing so. 


HEN too, the SEC may force a 

holding company into receiver- 
ship by restricting its flow of income, 
as in the recent instance of Associated 
Gas & Electric Co. This might also 
result in effective disenfranchisement 
of the common stock, for according to 
the Supreme Court decision in the Los 
Angeles Lumber Products Case, com- 
mon stockholders cannot join in a 
corporate reorganization unless their 


holdings have demonstrated 
over and above all senior claims. 

Even the hope that a change in the 
Federal administration in November 
might result in the repeal or amend- 
ment of § 11 is none too bright at this 
time. The latest Gallup poll figures 
show that 54 per cent of the voters of 
the country favor the election of a 
Democrat President in November. 
Senator Wheeler, furthermore, re- 
cently stated that there is little chance 
of Congress passing a bill which would 
repeal § 11 (despite the fact that in 
1935 the Senate passed the Holding 
Company Act by only a one-vote ma- 
jority). 

The writer regrets that this article 
must end on such a forlorn and de- 
jected note. But the fact remains that 
as long as the policy of the SEC to- 
ward holding companies seems to be 
largely punitive (as strongly suggested 
by the disenfranchisement proposal), 
there is little reason for much en- 
thusiasm. 


value 








Government Expansion 


iad) Bom people of the United States will begin their real recovery 
from the depression when they demand that a curb be placed 
upon government grown too great. In the past ten years there was only 
one major activity in this country which showed any real expansion: 
The United States government. Government employment has increased 
nearly 100 per cent; government expenditures have increased nearly 200 
per cent, now amounting to over $9,000,000,000; government borrowing 


has increased over 150 per cent.” 


—WENDELL L. WILLKIE, ; 
President, Commonwealth & Southern Corporation, 
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What Can Utilities Do about 
Public Relations— Today? 


The scientific or “engineering” approach to the problem of public rela- 

tions, according to this noted specialist in that field, is to dig into it and 

determine the respective areas of agreement and disagreement. Only 

then can a sound and sure program for improving public relations be 
formulated. 


By EDWARD L. BERNAYS 


Ny intelligent analysis of the pres- 
A ent status of public relations of 
the utility industry requires an 
examination of events which have hap- 
pened over the last two decades. This 
is because the present situation is not 
the result of any one policy or develop- 
ment but the cumulative effect of a 
series of happenings which have 
brought the utility industry to its 
present position with respect to the 
confidence of the public. 

In the twenties and the thirties, util- 
ity regulation was mainly state com- 
mission regulation. Some states had 
effective commissions. Some didn’t. In 
any event, public confidence in regula- 
tion as a whole did not thrive during 
this period. Then, there was the hectic 
consolidation and merger era during 
the twenties. Financial abuses acceler- 
ated the drop in public confidence in 
the industry—especially in the late 
twenties. 

Finally, there was the investigation 
of the industry by the Federal Trade 
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Commission from 1928 to 1934, dur- 
ing which all the vices, shortcomings, 
and bad guesses on the part of the in- 
dustry were paraded before the public. 
Naturally, public confidence collapsed 
further under such pressure. 


eS Sse principal trouble seems to have 
been, not that the industry neg- 
lected its public relations—but, on the 
other hand, that it tried too hard to cul- 
tivate them on false grounds by mak- 
ing use of spurious methods and gen- 
erally going about it the wrong way. 
Evidence of this can be seen in the 
crude attempts made by the electric 
power industry during the early twen- 
ties to win over the politicians, news- 
papers, school teachers, and others to 
the utility point of view by improper 
expenditure of funds for propaganda 
which eventually defeated its own pur- 
pose. 

These actions led to the agitation for 
the Federal Trade Commission inves- 
tigation in 1928. When the great 
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financial crash of the following year 
hit investors in utility securities which 
crumbled because of unsound financial 
underpinnings, the utility fat was in 
the fire and has been ever since. The 
public, under shrewd political leader- 
ship, has treated the utilities as whip- 
ping boys. This attitude found expres- 
sion in restrictive legislation and puni- 
tive government action. 

Is there anything the utilities can do 
to correct this situation—even at this 
late date? There is—if the utilities 
make intelligent use of an engineering 
approach to get people to think and act 
the way the utilities would like to have 
them think and act. Let us call this 
engineering of popular consent “or- 
ganized persuasion.” 


N the old days, this was a natural 

knack, a golden tongue, or the force 
of a strong personality. Today we 
must approach the problem scientifical- 
ly. We must base our action on a 
knowledge of individual and mass 
psychology; of social control and be- 
havior; the fields of sociology and 
social psychology. The public utility 
industry applies the principles of elec- 
tronics, thermodynamics, and other 
physical sciences to its activities. The 
public utility industry as well as the in- 
dividual company must apply the social 
sciences to its problems of getting sup- 
port for its objectives. The problem is 
to harmonize conflicting viewpoints 
among interested groups; that is, all 
phases of the industry—finance, gov- 
ernment, and the public—on a local 
scale, on a statewide scale, on a na- 
tional scale. That is the engineering of 
consent. 

A united attack, then, is basic to the 
solution. The goals must be reached by 
JUNE 6, 1940 


an engineering approach substituting 
objectivity for subjectivity. Areas of 
agreement on the problem and its solu- 
tion can be obtained by using the 
round-table technique, actually finding 
out what these are. Just as there is more 
engineering in the public utility indus- 
try than the public realizes, there is 
more engineering in dealing with the 
public than, perhaps, the industry 
realizes. A plan for public utilities, 
then, which meets the common needs 
of the industry and the people, inter- 
preted to them so they will support it, 
becomes social action. 

I recently employed a sampling pro- 
cedure to find out areas of agreement 
among leading men—from the indus- 
try, finance, the public—on what the 
problems and solutions are. What 
agreement is there among these lead- 
ers? Areas of disagreement indicate 
the forces that need to be brought to- 
gether if codperation is to be effective. 


WROTE a number of leaders 

throughout the country to find out 
what they thought. The problem is of 
vital interest—I know this from the 
extended correspondence and conver- 
sations I have had. The problems of 
public relations as they were viewed by 
presidents, executive vice presidents, 
directors of public relations of oper- 
ating and holding companies, partners 
of financial houses, investment bank- 
ers scattered through the country, had 
many aspects. 

They think of the problem in terms 
of their relationship (a) to govern- 
ment; (b) to public; (c) to finance— 
meaning bankers and_ stockholders; 
(d) to the community—where their 
customers are; (e) to the industry; 
and (f) to their workers. (These are 
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not necessarily given in their order of 
importance. ) 

Let us take up these categories, touch 
on the high spots. Let us look at the 
problem in relation to government. 

An important investment banker 
says, ““The utilities’ problems are con- 
cerned mainly with the relationship to 
the government. The main difficulty 
results from the autocratic attitude of 
government.” “But,” he adds, “there 
is an autocratic attitude of the indus- 
try as well.” 

Government competition with pri- 
vate public utilities is blamed for the 
problems of the industry. Not only, 
say these leaders, is there government 
subsidy of municipal ownership 
through loans and grants, but there is 
establishment of competitive Federal 
government plants, without taking in- 
vestment profits into consideration. 
One leader points out that too great a 
tax burden on the public utility indus- 
try, plus these competitive Federal gov- 
ernment plants and government sub- 
sidies of municipal ownership through 
loans and grants, is a grave form of 
attack on public utilities. 


NOTHER expert says two elements 

—government competition and 
loans to municipally owned plants— 
discredit the industry with investors, 
and then with customers and em- 
ployees, and in that way cut off the flow 
of capital funds and retard growth. 


An investment banker says the 
political agitation that rates are too 
high and that government systems will 
result in low rates has made the pub- 
lic distrustful about public utilities and 
their securities. 

Government is blamed by one invest- 
ment banker for too much regulation 
in the issuance of public utilities securi- 
ties. This, he says, brings about lack 
of confidence by the public in the in- 
dustry. Another important banker 
blames the difficulties the industry 
faces on recent Federal legislation, 
some of it justified, but a large part 
uncalled for. 

A public utility executive ascribes to 
government the misconceptions aris- 
ing about the industry—that 2 per cent 
of the people own 90 per cent of the 
wealth and that business should be run 
without profit. 

The problem really, says one leader, 
is “stopping government competition 
and persecution, inaugurated by public 
ownership advocates with the help of 
the present administration, through 
fantastic spending programs.” 

“T am definitely a believer in regu- 
lation by the government of public 
utilities,” says another, “but not in con- 
trol or ownership, the government hav- 
ing a dual interest, one to protect the 
investor and the other to protect the 
consumer.” 

“State control is giving way to na- 
tional control. Public utilities have be- 


blamed for the problems of the industry. Not only... 1s 


q “GOVERNMENT competition with private public utilities ts 


there government subsidy of municipal ownership through 
loans and grants, but there is establishment of competitive 
Federal government plants, without taking investment 
profits into consideration.” 
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come the symbol of failure of private 
enterprise,” according to another. 

There is general agreement that 
these are the problems in relation to 
government. 


A to the public, Frank Vanderlip 
used to say to me years ago that 
America is a “nation of economic il- 
literates.” Certainly there is general 
agreement by my correspondents that 
the public does not realize what the 
privately owned public utility systems 
have done for America in developing 
higher standards of living, creating 
wealth, gratifying public tastes. 

The public has been poisoned by the 
unsound activities stemming from ill- 
advised public relations efforts, by the 
overcapitalization of some public utili- 
ties, by the deflation. Utility leaders 
agree the public is a major problem of 
the public utility industry. If the pub- 
lic would only understand the situa- 
tion and act on this understanding, all 
would be well, they say. So much for 
agreement on the public’s relation to 
the problem. 

Finance is another public relations 
problem the industry faces. The inves- 
tor should expect an adequate return on 
his investment, but he should not be 
greedy. The lack of confidence of the 
investor in the financial policies of the 
industry is ascribed by some as one im- 
portant factor hindering the growth 
and development of the industry. 

One financial authority pointed out 
that a sound solution might be ade- 
quate disclosure and sound accounting. 
The public has little confidence in the 
financial policies of utilities, he 
thought. “With adequate disclosure 
and sound accounting enforced to the 
hilt, I believe that almost everything 


JUNE 6, 1940 


else will take care of itself.” Another 
puts it that frank explanations of 
financial matters are important. 

Utility leaders tell me that “. . . at- 
tacks have choked off the normal flow 
of capital funds to the extent that the 
utilities have curtailed their expansion 
program to current requirements 
only,” and that before the industry can 
grow the investor must be sure gov- 
ernment will not destroy his invest- 
ment. 


HERE is, obviously, some agree- 
ment on the financial aspects of 
your problem. 

As for the community, it seems to 
be agreed that it must be won over to 
meet the problem successfully. ‘The 
most important objective is for the 
company to win a high esteem in the 
community it serves,” they say, for all 
America is made up of individual com- 
munities. 

The industry itself is blamed by 
many for its present predicament. The 
leaders in the public utility industry, 
even today, it is said, do not realize 
fully the force and impact of public 
attitudes. The industry, in forming its 
own policies and program, has been ob- 
livious to changing public times and 
public desires—has not anticipated the 
actual changes in the trend. 

One outstanding leader said there is, 
of course, a reason for this. Utili- 
ties are a monopolistic industry, have 
grown up without having had to under- 
stand or be affected by competitive situ- 
ations. Another ascribes the industry’s 
lag to a lack of realization that it should 
cater more to small users, who are far 
and away more important than the 
large users. 

Public attitudes towards the indus- 


722 





WHAT CAN UTILITIES DO ABOUT PUBLIC RELATIONS—TODAY? 





‘ Importance of Good Employee Relations 


ec FY executives see good employee relations more important 
as a solution than as a problem. They state the industry has 
thus far given very little attention to the actual handling of its in- 
dustrial relations. The head of a large western public utility makes 
good employee relations a main point in the solution of his problems. 
He says that good public relations grow from and are almost 
synonymous with good employee relations.” 





try have been such, they say, that most 
men have not wanted to stand up and 
risk facing public disapproval—as they 
most certainly would. Wendell Will- 
kie has been an outstanding exception. 

There is agreement that an industry 
problem is the adoption of practices 
and policies that conform to the public 
interest. 

The problem of employee relation- 
ships is pointed to as demanding solu- 
tion. Employee relations have been 
much neglected—and since employees 
are the main contact of public utilities 
with the public, due emphasis must be 
placed on this. 


H™ then are some public relations 
problems of the industry as its 
leaders see them. But before we get to 
a plan, let us see what my correspond- 
ents see as solutions for their prob- 
lems. What areas of agreement are 
there here on which they can jointly 
unite in an attack on the problems? 
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It is conceded that since government 
represents the people, the only modifi- 
cation of government attitudes and 
activities must be through modifying 
the people’s attitudes—what we called 
the engineering of consent. One well- 
known executive points out that public 
education of the voters be considered, 
by every available means, to show them 
the necessity of selecting representa- 
tives who will carry out programs that 
will eliminate government interference 
with private enterprise, reducing tax 
burdens and the like. 

A leading public utility executive 
says, ‘Action by business as a whole”’ 
is the only way of changing the situa- 
tion, since a single unit like the public 
utility industry would be ineffective. 
The answer, he says, must be in a 
change of government since there 
seems to be an attempt by government 
to “disrupt the relationship between 
all business, customers, stockholders 
and employees.”” Government should 
JUNE 6, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


go out of competitive business; gov- 
ernment should have no plants of its 
own—there is general agreement on 
this. The problem will be solved if we 
“procure the adoption of some plan of 
regulation that will insure adequate 
service at rates sufficiently high to pro- 
tect the property rights of the inves- 
tors and sufficiently low to satisfy the 
public,” said one leader. 


A to the public, utility leaders agree 
that: “A more enlightened coun- 
try-wide understanding of the prob- 
lems of the industry as a whole, as well 
as of individual companies, is of great 
importance.” 

“Honest publicity will produce pub- 
lic support, which in the long run in- 
sures a fair deal to all interests.” 

“.. reéstablish popular support for 
the free enterprise system and for a re- 
duction in governmental expenditures 
to an extent that will not only balance 
the budget but also relieve the tax bur- 
den on industry.” 

“. .. convince the public that our 
privately owned utility systems should 
not be placed in competition with gov- 
ernment-owned and tax-financed sys- 
tems such as TVA, Bonneville, and 
many others.” 

They also urge modern methods: 
“Ascertaining public opinion, likes and 
dislikes, desirables and undesirables, 
favors and antipathies, deserves a 
rather constant effort, so that direction 
can be determined and trends fore- 
cast.” 

As far as solutions regarding the 
community relations are concerned, the 
head of a large power company advo- 
cates that companies throughout the 
country win high esteem in the com- 
munity, thereby reducing the force of 


national attacks. He advocates prompt 
and courteous service to consumers, 
proper training and treatment of em- 
ployees so that the company will be 
recognized as one of the best employers 
in the territory. Another executive ad- 
vocates constantly improving quality 
of service and reduction in rates as 
growth in business and operating re- 
sults allow: “Care, courtesy, and rea- 
sonableness in dealing with public, es- 
pecially with complaints and special re- 
quests.” He says that the best con- 
suming appliances should be sold, re- 
pairs made promptly; there should be 
regularity in voltage and pressure, and 
prompt provision of additional capac- 
ity to meet expanding needs. There 
should be codperation of operating 
management in handling local civic 
problems, 


AS far as the industry is concerned, 

there is general agreement that 
more consideration must be given to 
the public attitudes, policies, and prac- 
tices adopted by the industry. A lead- 
ing executive makes this his main 
point ; says most companies have never 
understood the necessity for this, ow- 
ing to their traditional thinking of 
themselves as a vested interest. The 
rate structure, he says, should be based 
on what the traffic will bear, not on at- 
tempting to relate it to arbitrary 
bases the public rejects. “The 
product must be sold as in a de- 
partment store for what the public 
will pay. The product must be offered 
attractively to the public to maintain 
good will... . If every transaction be- 
tween the corporation and the consum- 
er is completed so that the consumer is 
happy, there will be little criticism of 
local rates.” Another reiterates this 
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point of view when he says that “Habit 
patterns of the organization,” that is, 
the public utility, may have to be 
changed. All individuals in the group 
must be made to understand that the 
basis of good relations depends on 
realizing the importance of human re- 
lations, in making plans, and forming 
policies. This executive emphasizes the 
point that a knowledge of attitudes and 
trends of public opinion is essential 
to an objective, effective public rela- 
tions program. He uses the survey 
method of sampling of public opinion 
before initiating policies, practices, and 
operations. 

The vice president and general man- 
ager of a large gas company points out 
that the first step is to see that the or- 
ganization itself has good internal 
human relations, that good relations 
with the general public depend upon the 
golden rule. 

One key executive emphasizes the 
fact that company executives through- 
out the country, to find high esteem, 
must assume local leadership in other 
fields besides that of public utilities. If 
all do this, he says, obviously the coun- 
try’s attitude will be different, for the 
country’s attitude is made up of local 
attitudes. 


Ae now as to employee relations: 
Key executives see good em- 
ployee relations more important as a 


solution than as a problem. They state 
the industry has thus far given very lit- 
tle attention to the actual handling of 
its industrial relations. The head of a 
large western public utility makes good 
employee relations a main point in the 
solution of his problems. He says that 
good public relations grow from and 
are almost synonymous with good em- 
ployee relations. 

Another points out good employee 
relations are necessary because it is 
through loyal, interested employees 
that the “golden rule” will be applied to 
the public. The program of the Pacific 
Gas and Electric Company is pointed 
to as a good example: The company 
employee welfare committees with 
meetings held to clarify management 
and employee positions, with employee 
benefits, with vacations with pay and 
sick leave, with pension plans, with 40- 
hour weeks. Wages and salaries com- 
pare favorably with leading industries 
in the West. Job training is by the con- 
ference method. Local districts carry 
out work supervised by the General 
Office. There are simplified informa- 
tion services to employees, periodic 
bulletins, special annual reports, and 
also an employee information manual. 
Stress is laid on employee education— 
separate from job training—in which 
courses are given to help men to qualify 
for promotion in cooperation with 
local universities. The program stresses 


public relations are good relations with the public. Counsel 


q “Pustic relations are simply relations with the public. Good 


on public relations is advice on how to improve relations 
with the public. A counsel on public relations is a man or 
woman who gives such advice and sometimes helps carry it 
out—if the client accepts the advice in the first place.” 
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care in selecting new personnel, system 
of appraisal of employee accomplish- 
ment with promotion from within; 
equalization of compensation; em- 
ployee participation in business build- 
ing, with awards given for accomplish- 
ment in this field. In some companies, 
too, stress is laid upon training of the 
employee in elementary economics to 
enable him to explain the point of view 
of the company to the customers. 


7. short résumé of the letters 
and conferences I have had offers 
a high-spotting of the problems of the 
business and the solutions as they came 
tome. Of course, there is no unanimity 
of opinion, either as to the problems or 
the solutions. Some feel some way, 
others another way. 

It will be noted, however, that there 
are areas of agreement as to both the 
problems and their solutions. These 
areas need to be further explored and 
then a plan of joint action based upon 
them. It should be a united front in 
dealing with common problems and 
common solutions. 

What, then, are the concrete sugges- 
tions I offer? (1) That to some indus- 
trial committee should be entrusted the 
study of the problems and the sug- 
gested solutions to find these areas of 
agreement. (2) I recommend that this 
committee develop a program of broad 
principles and practices for public util- 
ity companies and then get acceptance 
for them from the companies. (3) I 
suggest that competent technicians be 
engaged to make a study of the public 
mind to find out just what the present 
public attitudes are towards these prin- 
ciples and practices and goals you have 
decided upon. This survey will try to 
find the extent to which it is possible 
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to modify public attitudes and actions, 
to bring about the results decided upon, 
(4) I suggest a campaign of public 
education, using every form of the en- 
gineering of consent, organized per- 
suasion, from advertising to mass 
meetings, to win the support of the in- 
dustry and of the public. 

But more specifically, what do |] 
mean by the engineering of consent; 
1. e., the public relations approach ? 

Public relations activities are 
founded as I said on the social sciences, 


P UBLIC relations is simply relations 
with the public. Good public rela- 
tions are good relations with the pub- 
lic. Counsel on public relations is ad- 
vice on how to improve relations with 
the public. A counsel on public rela- 
tions is a man or woman who gives 
such advice and sometimes helps carry 
it out—if the client accepts the advice 
in the first place. 

Public relations is a 2-way activity. 
It interprets the public to the utilities, 
the utilities to the public. It covers the 
whole field of policies and practices in 
every contact with the public—not 
alone promotion, advertising, or sell- 
ing. It covers the telephone operator 
and the annual report. 

Social scientists in the last twenty- 
five years have intensified their studies 
of the human behavior of groups and 
individuals. From these studies they 
have developed conclusions about 
human conduct. The social sciences of 
sociology and psychology have de- 
veloped from these studies. Man has 
been studied as an individual in terms 
of response to certain stimuli—words 
and pictures. Man has been studied as 
a social animal—his adherence to 
group patterns, the evolution of his 
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WHAT CAN UTILITIES DO ABOUT PUBLIC RELATIONS—TODAY? 


habits, his response to leadership, his a unit and as a member of a group, 
conduct under varied economic and _ with the product of service being pro- 
cial conditions. All these, and many jected. The field and service of the 
more elements of his attitudes and ac- public utilities must be made part and 
tions, individually and en masse, have parcel of the thought and experience of 
been grouped under sociology and in- the public. The service of the utilities 
dividual, social, and mass psychology. _ will not be bought in the abstract as an 
This body of knowledge is all available economic necessity by an economic 
to the public relations counsel and it man. 
would be his function to correlate this The precise strategy, timing, and 
background of knowledge with the planning of activities as regards the 
problems of the utilities field and the public relations field would, of course, 
needs and desires of the public. be dependent upon the survey of all the 
problems and the interpretation there- 
oo advertising has applied of. 
some of the techniques of indi- The interaction of all groups work- 
vidual and mass psychology to busi- ing together in this coincidence of pri- 
ness. Public relations has in addition vate and public interest should bring 
applied the broader fields of sociology _ the end result—a revitalized and stimu- 
and social psychology to business. lated industry. The industry can do 
In its activities of persuasion of the this throughout the country assuming 
public, public relations work covers the leadership in an activity that will be 
whole field of opinion management and _ watched and then followed by the rest 
the engineering of consent. It must ofthe industry. Public utilities and the 
work with and through every available prosperity of this country are interde- 
means of persuasion. pendent. Every sound attempt should 
Public relations activities must iden- be made to solve the problems of their 
tify every interest of the individual as _ public relations. 





Industry in the United States 


aS | BELIEVE that whatever our difficulties have been during the past 
ten years—whatever they will be during the next ten years—in- 
dustry in the United States will work to improve its products through 
experimentation and research. It will adopt such social measures as are 
consistent with good business and retain its place in the world market, 
because we have in our country the materials, the men, and the incentive 
to go ahead and to make things better.” 
—WILLIAM S. KNUDSEN, 
President, General Motors Corporation. 
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Does Public Ownership Swamp 
Private Enterprise? 


Recent developments in the field of Federal hydro- 

power operations have given rise to speculation as 

to whether public ownership does not have a cumu- 

latively adverse effect upon the shrinking margin 
of tax-paying private enterprise. 


By TULLY NETTLETON 


HE intensification of the Euro- 

pean struggle has naturally re- 

sulted in considerable speculation 
about the future of our own govern- 
ment and our traditional institutions, 
including free private enterprise. Will 
the impact of totalitarian domination 
abroad tend to increase or reverse 
socialistic tendencies in this country? 
Does such a trend already exist here? 
If so, how is it fitting into the conven- 
tional pattern of American democracy? 
These are questions which farseeing 
business men and citizens in general are 
asking themselves as they look beyond 
screaming headlines of today’s Euro- 
pean tragedy and wonder—what next 
in America! 

The Tennessee Valley Authority is 
an obvious case study along this line. 
Implicit in much of the argument about 
the TVA and the public power program 
is an assumption — sometimes not 
JUNE 6, 1940 


merely implied but explicitly stated— 
that public ownership of public utili- 
ties and free enterprise in private busi- 
ness cannot exist side by side ; that they 
are fundamentally opposed and that one 
must inevitably consume and destroy 
the other. 

Usually the implication is that unless 
representatives of the American people 
discern and repair the error of their 
ways, the traditional system of free 
competition and individual initiative 
will be erased from the earth, or at least 
from the United States. 


Le reasoning is easy to follow, 
and if one assumes also a certain 
political helplessness on the part of the 
American people, it has enough validity 
to serve as a sharp warning. One state- 
ment of it would run like this: 


Public acquisition of privately 
owned utility properties takes off the 
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assessment rolls one of the largest 
sources of tax revenue for local, 
state, and national government. Ab- 
sence of these revenues then causes 
the costs of government, including per- 
haps the cost of subsidizing the pub- 
lic enterprises, to fall the more heavily 
on remaining private enterprise until 
the tax cost becomes too heavy to be 
borne, and all industry either folds up 
or is taken over by the government. 


Clearly this would be the tenden- 
cy and is the tendency unless some 
counter-influences appear or some 
counter-measures are taken. 

But this argument, it will be noticed, 
is based at the outset on an assumed 
premise that the publicly owned and op- 
erated utility enterprise will avail itself 
to the full of the tax immunity which 
its position as a government agency 
would enable it to claim. 

It is an interesting fact that at the 
last session of Congress the Tennessee 
Valley Authority and its legislative 
sponsors were sponsors also of a bill 
to permit and instruct the TVA to pay 
over to the states and counties in which 
it operates a substantially larger por- 
tion of its gross income in lieu of taxes 
than was provided in the 5 per cent ar- 
rangement contained in the original 
TVA Act. 


tea Norris-Sparkman bill was 
drawn up in part by TVA officials, 
introduced by Senator George W. Nor- 
tris of Nebraska and Representative 
John J. Sparkman of Alabama, and en- 
dorsed in committee hearings by Gov- 
ernor Prentice Cooper of Tennessee, 
the Tennessee Taxpayers’ Association, 
and a long list of county officials in 
Tennessee. It would provide that the 
TVA should begin immediately to pay 
10 per cent of its gross power revenues 
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to the states and counties in which it 
operates, allocating them half on the 
basis of power sales and half on the 
basis of amount of property owned in 
the various jurisdictions. 

It was estimated that this would 
very closely approximate the ad 
valorem or general property tax losses 
suffered by the various localities 
through the flooding out of reservoir 
land by construction and more espe- 
cially by the acquisition of the formerly 
tax-paying properties of the Tennessee 
Electric Power Company and other 
private utility companies in the region. 
The tax losses were calculated at ap- 
proximately $800,000 in Tennessee 
and roughly $300,000 in Alabama. 

The percentage payment in lieu of 
taxes would be scaled down gradually 
until in 1948 it would be back to 5 per 
cent, this on the supposition that as the 
TVA completed more of its generating 
facilities and enlarged to more nearly 
its ultimate market the smaller per- 
centage would represent about the same 
sum of money as the 10 per cent now. 

William C. Fitts, Jr., TVA general 
counsel, said the authority already is 
collecting from its customers a margin 
of 123 per cent for taxes in the rates 
which it established in 1933 and that 
the question now arises what shall be 
done with this 123 per cent of revenues. 
Governor Cooper and the spokesmen 
of hard-hit Tennessee counties insisted, 
of course, that it belonged to the com- 
munities in the general area where it 
had been collected, and should be 
turned over to them. 


oe the revenues they for- 
merly collected from the Tennes- 
see Electric Power Company or from 
lands now under TVA reservoirs, a 
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number of counties faced the prospect 
of having to close their schools or 
sharply curtail other county services. 
Polk county, Tennessee, was estimated 
to sustain a 39 per cent tax loss ; Marion 
county, 33 per cent; and Warren 
county about 30 per cent; while Fan- 
nin county, Georgia, largely occupied 
by a reservoir, stood to lose $60,000 of 
its annual $75,000 budget. 

Some of the critics of TVA put 
themselves in the rather ungraceful 
position of opposing this bill or at least 
of advocating modifications which 
place claims of the Federal government 
ahead of those of the counties and 
states which had thus been deprived of 
taxes. It might be inquired if they were 
trying to preserve for political purposes 
the accusation that the TVA deprived 
communities of taxes. 

This might be a bit unfair, however, 
for some of their objections were worth 
some attention. Representatives 
Charles R. Clason of Massachusetts 
and Forest A. Harness of Indiana 
were concerned at the hearings with 
obtaining for the Federal government, 
in the interest of the taxpayers of their 
states, a return as soon as possible on 
the millions of dollars it has invested in 
TVA. 

They emphasized the benefits Ten- 
nessee and the adjoining states were as- 
serted to have received from TVA in 
reduced electric rates and in other ways, 


q 
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and asked why these benefits should not 
be considered as canceling the tax bill, 
or why the states and counties could 
not levy a consumer’s tax on the cheap 
electricity to make up the deficit. Mr. 
Fitts covered this latter point when he 
said the counties cannot readily turn 
those benefits into school and road 
money, since the counties hardest hit 
by loss of taxable property are not the 
counties where the greatest use is made 
of the electricity. Moreover, it is re- 
peated that the TVA rates already in- 
clude this tax and it should not have 
to be paid twice. 


: o estimates under which the 
TVA expects eventually to return 
its investment with interest to the Fed- 
eral Treasury—not only the power- 
producing investment but also, it is 
claimed, the investments for naviga- 
tion and flood control—were explained 
to the Military Affairs Committee by 
J. A. Krug, chief power engineer for 
TVA. He forecast that gross reve- 
nues for the fiscal year 1940 would be 
about $14,000,000, of which after 
operating costs, tax equivalents, de- 
preciation, and amortization, more than 
$5,000,000 would be net. Present con- 
tracts should yield a somewhat larger 
gross in the fiscal year 1941, he said, 
with more than $8,000,000 net. 

So long as the TVA is still proceed- 
ing with its program of building dams 


“It 1s an interesting fact that at the last session of Congress 
the Tennessee Valley Authority and its legislative sponsors 
were sponsors also of a bill to permit and instruct the TVA 
to pay over to the states and counties in which it operates a 
substantially larger portion of its gross income in lieu of 
taxes than was provided in the 5 per cent arrangement con- 
tained in the original TVA Act.” 
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this net return to the government ac- 
count goes into the further investment 
in construction, relieving to that extent 
the amount needed in appropriations. 
The engineering staff estimates that 
the net earnings will continue to in- 
crease as new generating and distribut- 
ing plants come into operation, until 
when the 10-dam system is completed, 
presumably in 1947 or 1948, there will 
bea net revenue of $20,250,000. Some 
recent acquisitions may increase this 
to $24,000,000, it is thought. 

On the basis of the $20,250,000 
annually, Mr. Krug calculates that $5,- 
855,000 would be available to pay in- 
terest on direct power facilities, $2.- 
519,000 in interest on common facili- 
ties charged to power, $3,484,000 to- 
ward repaying the investment in 
power facilities, and $338,000 to apply 
onthe common investment. The amor- 
tization represented in these last two 
figures amounts to more than 18 per 
cent, and it is on this basis already that 
reserves are being laid aside designed 
to return to the Federal government 
its investment, with interest, in from 
forty to forty-five years. 


7 the accuracy of these compu- 
tations, as they prove out in prac- 
tice, will turn the question whether 
TVA is being subsidized by a drain on 
the nation’s taxpayers or whether it is 
paying its way in the manner a com- 
pany expects to repay the investors 
who have financed it. 

A certain margin exists, according 
to Mr. Krug, in that the provision in 
the power rate for taxes may be ex- 
pected then to yield about $4,000,000, 
of which only $1,300,000 would need 
to be paid to the states in tax equiva- 
lents, and the remaining $2,700,000 
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would accrue to the Federal govern- 
ment. Perhaps this can be thought of 
partly as in lieu of Federal taxes and 
partly as a bonus, if collected, for the 
risk involved in the undertaking. 

For the Federal government stands 
really in the relation of an entrepre- 
neur to the TVA development. It, not 
the states, is the financial backer and 
stands to take the ultimate loss or gain. 
For this reason it is proper that the 
states should have first claim to their 
taxes and that, however understand- 
ably solicitous the Republicans on the 
committee might be to get back some 
of Uncle Sam’s money, he should wait 
until the project is completed to begin 
to obtain the return of his share. 

Actually, if there were any improve- 
ment to be recommended in the taxing 
procedure by which the states and mu- 
nicipalities should be recouped for their 
losses from the assessment rolls, it 
would be in the direction of giving 
them a more positive claim. 

Even the best calculated tax equiva- 
lent is not an exact equivalent for the 
tax which it substitutes. In this in- 
stance the TVA arrived at the 10 per 
cent or 124 per cent figure by finding 
that this range approximated the aver- 
age ratio of taxes to gross of the pri- 
vately operated companies occupying 
the field in the mid-South before it 
came in. 

But a private company does not get 
off with calculating its taxes like that. 
Almost any company probably would 
be glad to have its local taxes rise or 
fall in some relation to its income. In- 
stead they are based on its property 
valuation, whether it makes a dime or 
a million. The 5 per cent arrangement 
has given the TVA a very easy load 
during its developmental years. 
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TVA Gross Revenues 


¢ ok thew estimates under which the TVA ex- 

pects eventually to return its investment 
with interest to the Federal Treasury .. . were 
explained to the Military Affairs Committee by 
J. A. Krug, chief power engineer for TVA. He 
forecast that gross revenues for the fiscal year 
1940 would be about $14,000,000, of which after 
operating costs, tax equivalents, depreciation, 
and amortization, more than $5,000,000 would 


be net.” 





erence it has been argued in con- 
nection with tax-exempt securi- 
ties that no injustice would be done if 
the Federal and state governments 
were allowed to tax the income from 
each other’s bonds, so long as the rate 
were not discriminatory but the same 
rate at which they taxed other income. 
It would seem equally cogent to argue 
that a state would not be undermining 
the Union if it were permitted to tax 
federally owned utility property at the 
same rate it or its municipalities ap- 
plied to other real estate belonging to 
their own citizens. 

But leaving that possibly academic 
question, one might inquire what will 
happen if estimates of TVA as to its 
future income on present rates for elec- 
tricity prove in fact to have been too 
optimistically made or if unforeseen 
factors of cost or market or low 
water supply arise to upset the cal- 
culations and to plunge the operations 
into a deficit. Critics of the Norris- 
Sparkman bill wanted the government 
protected by having the states surren- 
der part or all of their claim in that 
event. 

But the logical answer, if the rates 
have been set too low, is not to ask the 
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states and school districts to forego 
their taxes but rather to raise the rates 
on electricity. This would be in keep- 
ing with an accurate yardstick as be- 
tween the rates of public projects and 
private companies. And it would be in 
the interests of proper and just dis- 
tribution of burdens as between tax- 
payers and power consumers—two 
groups which are not identical, though 
too frequently assumed to be. 

There is, of course, the question 
whether TVA rates could be raised and 
still obtain a market for enough power 
to yield any greater return. If not, and 
if the present rates should prove inade- 
quate, the government would be stuck. 
However, they seem low enough to 
allow some leeway. A layman may in- 
cline to be a bit skeptical as to whether 
the rates have been set high enough to 
pay out as nobly as the TVA statisti- 
cians expect. Yet possibly the esti- 
mates will prove out. 


[* that question lies the test of the 
validity of calling the project a 
yardstick. If the rates prove adequate 
to cover operating costs, tax equiva- 
lents, depreciation, and a reasonable 
return to the government on the in- 
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yestment, then it can be said that they 
offer some fair basis for comparison 
with the rates of privately operated 
utilities. If TVA rates do not prove 
adequate to cover all these factors, 
these legitimate charges, then it will 
have to be admitted that TVA is a sub- 
sidized experiment and not a 36-inch 
yardstick. 

But in event of either of these out- 
comes is it to be deduced necessarily 
or infallibly that the United States is 
destined to go the whole distance to- 
ward nationalization of electric power 
and a host of other industries now en- 
trusted to private ownership and initi- 
ative? Having taken this start, must 
the government go whole hog into 
business ? 

First let us examine the probabili- 
ties in case TVA should fall short of 
the net operating revenues it expects to 
realize and should fail in its task of 
returning interest and principal to the 
Treasury. 

In that event it is evident that the 
TVA would not be an attractive ex- 
ample to impel Congress or the people 
to wish it to be emulated in other lo- 
calities. The region in which TVA is 
to operate is already fairly definitely 
delimited, and if financial results in 
this area were not favorable there 
surely would be no disposition to ex- 
tend it. If it were necessary to try to 
remedy the situation by a rise in rates, 
the yardstick comparison would no 
longer be damaging or uncomfortable 
to the private electrical industry. 


Fie worst that could happen 
would be that political pressure 
might prevent the proper rate increase 
from being made and cause the Treas- 
ury to have to absorb the loss, and that 
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other communities or sections would 
plead that they ought to be similarly 
subsidized. But if this plea should suc- 
ceed it would indicate something very 
much more far-reaching and insidious 
than growth of the public ownership 
movement; it could only come about 
through a gradual deterioration of the 
whole structure of American govern- 
ment under the attacks of all kinds of 
Treasury-raiding pressure groups— 
veterans, farmers, relief workers, 
rivers and harbors blocs, tariff lobby- 
ists, and so forth. 

But now let us suppose instead that 
TVA succeeds, that it meets its oper- 
ating expenses, its state tax obliga- 
tions, and has enough left over to pay 
interest and amortization to the Fed- 
eral Treasury, gradually paying off the 
$300,000,000 to $500,000,000 that 
will have been advanced. 

Plainly this would be an encourage- 
ment to other such ventures. But need 
it be assumed therefrom that all private 
industry, or all private electrical pro- 
duction, would be absorbed? The 
parallel is certainly not everywhere ap- 
plicable. The economically practical 
resources of hydroelectric power are 
limited, and it would require a great 
deal of additional proof to show that 
privately operated steam-power sys- 
tems should be taken over. American 
voters surely would be aware of the 
hazards of political management and 
recognize that if these had been 
avoided it must have been by slow, 
careful building in each instance. 


> pursue the matter a little fur- 
ther, if the TVA were paying its 
way and retiring its debt, then by the 
terms of that premise it would not have 
become a tax burden on the Federal or 
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state governments and hence not a bur- 
den on the taxpayers engaged in pri- 
vate industry, electrical or general. It 
would not in that sense be hampering 
their natural development. And in so 
far as it competed with some portion 
of the utility industry it would be com- 
peting on even terms, covering sub- 
stantially the same costs and asking no 
favors. Private initiative should be 
able to stand that sort of competition. 

In that case the temptation may 
be to look at TVA or other public 
power projects as sources of revenue, 
even beyond the sums to which the 
Federal government has established 
valid claim by its investment. Repre- 
sentative Charles I. Faddis of Penn- 
sylvania said at one point in the hear- 
ings, “I am looking for more revenue 
... and it looks to me as if TVA is a 
source of revenue.” This attitude 
might be pressed to a point of exploit- 
ing rather than benefiting TVA con- 
sumers. 

An example of the fallacy, pushed 
to its conclusion, is seen in the case of 
an occasional town which boasts in the 
public print that it does not have to 
levy taxes, that it is paying all the ex- 
penses of its municipal government 
with the profits from a municipal light 
plant. What this means is that a con- 
fusion of accounting has taken place 
which is nothing to brag about. The 


town is not selling current to its con- 
sumers at cost plus a normal return on 
the investment, as true municipal Op- 


eration implies ; it is collecting its taxes § 
through its electric light bills. In other | 
words, it is levying a tax on consumers 


of electricity according to their con- 


sumption instead of on property own- | 


ers according to their property. 


. is true even though it may | 
have a very low light rate. It | 
ought, if it can cover amortization, to | 
make a still lower light rate and collect | 
its municipal budget in taxes. Of § 
course, what often happens is that the | 
town unwittingly is using up its invest- jj 
ment in the power plant by failing to | 
allow for depreciation or amortization. | 


It then comes up against a situation 


after awhile in which it has no work- | 


able power plant, no reserve with 
which to replace it, and is still paying 
interest on the old bonds. 

Quite a few municipalities in sub- 
stantially that situation, or faced at 
least with the fact that an efficient, 
integrated utility system could generate 
current more cheaply than it could, 
have sold out their municipal plants in 
the course of the last two decades and 
are now units in the distribution sys- 
tem of some private company. 

This fact illustrates a point which 
brings us back to tie phase of the sub- 


“... the telephone system in Spain was once a government 
enterprise. It was taken over by negotiation and is now a 
property of the International Telephone & Telegraph Com- 
pany. Going back into early history of the United States, 
one can find several instances where railroad lines or factli- 
ties were constructed by a state or municibality and later sold 
or turned over to a private corporation ‘or operation.” 
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ject with which this article started out. 
The assumption is not sustained that 
the road to public ownership is always 
and inevitably a one-way road to a 
destination from which there is no re- 
turning. 

Travelers have returned from that 
bourne. And their cases show that a 
nation Or a community can turn back 
on the road if it finds the going too 
rocky. For example, the telephone 
system in Spain was once a govern- 
ment enterprise. It was taken over by 
negotiation and is now a property of 
the International Telephone & Tele- 
graph Company. Going back into early 
history of the United States, one can 
find several instances where railroad 
lines or facilities were constructed by 
astate or municipality and later sold or 
turned over to private operation. 


, ‘oo much of the current argument 


about public ownership and pri- 
vate enterprise proceeds from the sup- 
position that public operation and pri- 
vate operation are like fire and water, 
that they will not mix, that one must 
inevitably consume or smother the 
other. 

Marquis Childs has shown in his 
hook, “Sweden: The Middle Way,” 
that they do exist side by side in Scan- 
dinavia and reach a satisfactory con- 
tinuing equilibrium. The same phe- 
nomenon might be observed in parts 
of Great Britain, and it obtains in the 


United States to a greater extent than 
is commonly supposed. 

The key lies in accurate and com- 
plete cost accounting by the public en- 
terprises, and honest provision by them 
for the contributions they should make 
in lieu of taxes and for full interest and 
amortization of the investment. If this 
standard is adhered to, there is sub- 
stantial equality of competition; there 
is no unfair subsidization ; and the two 
types of management should be able to 
subsist side by side, each finding its 
own level in the situation to which it 
is best adapted. Thus the people should 
have a kind of free com,etition in a 
noncompetitive field. 

From these generalizations one 
might particularize that the points to 
watch in TVA are whether the author- 
ity does begin to turn back to the 
Federal government in 1947 or 1948 
the sums it is scheduled to return in 
interest and amortization of the invest- 
ment, and whether even earlier it 
shows that the rates it is charging are 
sufficient to provide a margin for this 
purpose, though for the time being in- 
vested in further plant. 

If this test is ignored, the implica- 
tions are far-reaching and extremely 
serious. But if public opinion is made 
aware of the significance of these cri- 
teria and encouraged to apply them, 
the TVA can be a useful and en- 
lightening laboratory experiment and 
need not become a devouring monster. 





6p Penns invested in private enterprise is a productive dollar, because 
it not only must produce a return on itself but pay government 


taxes. On the contrary, a dollar invested by the government is an un- 
productive dollar because it neither earns any return nor pays any taxes, 
but, on the other hand, actually constitutes an obligation at the expense of 
other dollars invested in private enterprise.” 

—Excerpt from Telephony magazine. 
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Wire and Wireless 
Communication 


WE President Roosevelt told a 
press conference that the problem 
of meeting the cost of increased arma- 
ment expend’ .ures was simply a matter of 
either raising taxes or raising the national 
debt limit, he apparently overlooked a 
third course of action which might pro- 
vide at least a partial alternative—econo- 
mizing on Federal expenditures not nec- 
essary at this time. But the economy bloc 
in Congress, faced with the necessity of 
approving a new emergency defense ap- 
propriation, is already beginning to pick 
up pins here and there in other fields of 
Federal expenditures in a manner which 
is alarming other administration bu- 
reaus. 

For this reason there is considerable 
doubt as to whether the appropriation 
committees in Congress will approve the 
$142,000 supplemental funds sought by 
the FCC for telephone regulation, already 
okehed by the Budget Bureau as part of 
the second deficiency bill. In taking this 
action the Budget Bureau earmarked the 
supplemental appropriation specifically 
for telephone regulation. Even so, it had 
pared down the amount from $300,000 
originally sought by Commissioner 
Walker, most active member of the FCC 
with respect to telephone affairs. 

In connection with its recommenda- 
tion for such special telephone funds for 
the FCC, the Budget Bureau indicated 
that they would be used to develop effec- 
tive methods of “determining the reason- 
able costs of apparatus and equipment, 
the allocation of (operating) expenses, 
the division of interstate toll revenue 
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(both in the case of Bell companies and 
independent companies), determination 
of depreciation rates, and development 
of cooperative machinery between the 
FCC and state commissions.” 


* * *K * 


HE U. S. Independent Telephone 

Association has filed a_ protest 
against the application by the Department 
of Labor of a 524-cent-per-hour mini- 
mum wage for the manufacture of tele- 
phone equipment under the Walsh- 
Healey Act. This statute requires all 
firms bidding for government orders to 
comply with such minimum wages estab- 
lished by the Labor Department. The in- 
dependents claim that because the rates 
of operating companies are restricted by 
regulation, they cannot afford to pay 
higher prices for equipment that might 
result from increased wage levels estab- 
lished by the manufacturing industry. A 
hearing on the fixing of the suggested 
minimum was held for May 22nd be- 
fore the department’s Bureau of Public 
Contracts. 

In view of the relatively high average 
hourly wage paid by manufacturers of 
all lines of utility equipment (shown in 
the Bureau of Labor statistics on indus- 
trial payrolls), it is not immediately ap- 
parent just how even such a high mini- 
mum hourly wage as 524 cents would 
have such an effect upon the cost 
of equipment that it would create a 
new hardship for the operating tele- 
phone companies. However, the USITA 
protest alleged that the proposed mini- 
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“THERE HAS GOT TO BE A CHANGE IN THIS SET-UP. I HAVE JUST SOLD 
SOME OIL STOCK TO MY OWN GIRL FRIEND AND MADE A DATE FOR A NIGHT 
CLUB DINNER WITH AN INDIAN CHIEF” 


mum was higher than minimum wages 
now being paid by most of the telephone 
equipment manufacturers and “far 
higher” than certain plants now pay. 


* * * * 


HE Minnesota Railroad and Ware- 

house Commission on May 13th be- 
gan its study of the testimony and brief 
in the St. Paul telephone rate investiga- 
tion. Commission Chairman Charles 
Munn said a final order, setting telephone 
rates in the city, might be issued about 
June Ist. 

A brief outlining the stand of Ramsey 
county and the city of St. Paul in opposi- 
tion to any increase in the telephone rates 
was filed on May 11th. The Tri-State 
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Telephone & Telegraph Company had ten 
days in which to decide whether to file a 
brief in answer. 

The commission has completed a sur- 
vey of telephone properties in the city re- 
ceived voluminous testimony during a 
long series of public hearings. 

Three possible alternatives in setting 
the rates were: (1) The commission 
could adopt a schedule originally set in 
March, 1936, which reduced rates about 
25 per cent; (2) it could approve the so- 
called “compromise” schedule adopted in 
May, 1939, setting rates higher than the 
1936 order, but somewhat lower than the 
prevailing rates; or (3) it could issue an 
entirely new schedule disregarding both 
its former orders. 
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HE Federal Communications Com- 

mission on May 14th called to the at- 
tention of the Southern Bell Telephone & 
Telegraph Company “inconsistencies” 
which it said existed in the interstate tele- 
phone rates in the southeastern states. 
The company was asked to give consid- 
eration to revising its schedules. 

The FCC said rates of the utility 
which, among others, serves Georgia, are 
generally higher than the rates of its 
parent company, the American Telephone 
and Telegraph Company. The differ- 
ences, the FCC added, range from 5 cents 
for station-to-station day rates at a dis- 
tance of 50 miles, to 60 cents at a dis- 
tance of 750 miles. 

Southern Bell officials said they did not 
wish to make a statement until they had 
seen the complete FCC report. 


* * KX * 


ESULTS of a survey conducted among 
3,800 relief cases in Wayne county 
(Michigan) outside Detroit showed that 
only 12 of them have telephones in use, 
Walter J. Dunne, director of the Wayne 
County Social Welfare Board, reported 
at a recent meeting of the board. 

Dunne said that in all but one of the 
cases, investigation showed that the use 
of telephones was justifiable. Eleven of 
the relief recipients with telephones were 
tradesmen, such as painters and decora- 
tors, who rely on their telephones to bring 
them employment and thus aid them to 
become self-supporting. 

The twelfth recipient was a woman 
who had been dismissed from WPA on 
April 15th under a regulation which 
makes it mandatory for anyone on the 
payroll eighteen months to be dismissed 
for a period of at least thirty days. 

Henry Miller of Dearborn, chairman 
of the board, said he would ask Dunne to 
make a survey of relief recipients in 
Wayne county outside of Detroit who 
own automobiles. Data such as the ages 
and models of the cars and the extent to 
which they are used would be listed. 


* * * * 


HE FCC has finally given authority 
for commercial operation of fre- 
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quency modulated radio broadcasting 
better known as FM (as distinguished 
from AM, the conventional radio broad- 
casting technique of amplitude modu. 
lation now in use). During recent 
months there has been little dispute over 
the claim of its discoverer, Major Edwin 
H. Armstrong, that FM could provide 
the public with sound radio reception 
much superior to AM from the stand- 
point of clarity and fidelity. The delay 
has been caused only by a conflict over 
allocation of short-wave frequencies, 
FM wanted a block of air-wave rights 
which overlapped, on the radio spec- 
trum, the reserve already staked out for 
television by the FCC. This regulatory 
problem was solved by ordering the tele- 
vision industry to move over a little bit, 

While FM radio sets are likely to gain 
quick popular acceptance, early obso- 
lescence for AM radio equipment now in 
general use is not in prospect. A fairly 
smooth transitional period will be as- 
sured by the operation of dual trans- 
mitters (7. e., the same studio program 
will be sent out from both AM and FM 
broadcasting towers simultaneously) 
and by the sale of dual receiving sets 
(which will accept either AM or FM 
broadcasts). It is expected, however, by 
competent technicians that over a period 
of ten years commercial radio operations 
will gradually shift from AM to FM. 
Because the new receiving sets are a lit- 
tle more expensive and because the shift 
will accelerate the turnover in equip- 
ment, the radio manufacturing industry 
will benefit from the change. 


* *K * 


HE state general assembly asked 

South Carolina members of Con- 
gress last month to use their influence in 
seeking Federal grants to make it “possi- 
ble for South Carolina to set up a sys- 
tem of rural telephones and modern 
water supply systems for the rural homes 
of South Carolina.” 

The resolution was introduced in the 
house by Representatives Bryant, Ellis, 
Hudson, Rogerson, Arnette, Milam, Es- 
tridge, and Dorn. It passed both houses 
without debate. 
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Financial News 


and 
Comment 


By OWEN ELY 
Blitzkrieg in Wall Street 


(TLER’S blitzkrieg of Denmark and 

Norway had only a slight effect on 
our markets, but that of Holland and 
Belgium had about as devastating results 
as though the United States were the 
next objective in Der Fuehrer’s pro- 
gram. Many holders of securities and 
commodities evidently saw the Allies al- 
ready beaten, our foreign trade and war 
business largely lost, and domestic busi- 
ness taxed and regimented to death. The 
decline, originally set for last Septem- 
ber, came with “reverse English” when 
many speculators had been eagerly an- 
ticipating commodity inflation and war 
profits. The “phony war” suddenly be- 
came too real. 

Such a psychopathic display of 
“nerves” as recently witnessed recalls the 
“Martian invasion” of last year. Even 
London, while feeling itself the next vic- 
tim of destruction, expressed annoyance 
over the weakness of American markets. 
The extent of the decline in the period 
- 9th-22nd is indicated by the indexes 
elow. 

The dip in commodity prices would 
have been larger if measured from the 
intervening high point, for prices ad- 
vanced sharply for several days until 
traders suddenly figured that foreign de- 
mand for commodities might be shut off 
almost completely if Hitler attained his 


Dow-Jones industrial aver. ..............0e8. 
Dow-Jones rail aver. .........c.eceecceeceees 
Dow-Jones utility aver. ........cecceceeeeees 


Dow-Jones aver. of 10 high-grade rail bonds 


ow-Jones aver. of 10 public utility bonds .... 


Chicago wheat, approximate 


w-Jones index of commodity futures ....... 


Moody’s Index of spot commodity prices 


weceea 148.17 


CE CL 24.85 
Weenes 109.54 


objective. That the decline in commodi- 
ties was partially due to liquidation of 
speculative accounts to bolster stock 
margins seems indicated by the contrast 
between the indexes of futures and spot 
prices, the latter declining only one- 
third as much as the former. 

The decline in commodity prices pre- 
sumably had a slightly reassuring effect 
on the bond market (which is always 
adversely affected by inflation), for 
high-grade bond prices declined much 
less sharply than in September, when 
commodities and stocks advanced 
sharply. 


IX the stock market, rails and utilities 
were more adversely affected than 
industrials, because of the greater lever- 
age factor and the war implications of 
higher costs versus fixed rates. 

The present decline in values again 
throws the market far out of line with 
business actualities. Based on former 
market relationships over a recent period 
of years, the Federal Reserve Business 
Index at 100 should be equivalent to the 
Dow-Jones industrial average at 150. 
The index advanced from 101 last July 
to 128 in December, which should theo- 
retically call for a 56-point gain in the 
Dow-Jones average. Actually, the latter 
advanced only about eight points net 
from the high of July 22nd (144.71) to 
the top of the January 3rd_ rally 


e 


May 22nd 
114.75 
22.21 
18.51 
87.01 
105.44 
1.05 83 
51.73 
153.10 


May 9th % Decl. 


31.17 
93.69 
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(152.80) ; and it has now dropped to 
114.75, although the Federal Reserve 
Index continues to hold above 100. 

There is now every indication that the 
index will begin a rapid advance—steel 
operations have already staged a con- 
traseasonal 13-point gain, carloadings 
and residential building are making an 
excellent showing, a vast armament pro- 
gram will get under way as quickly as 
Federal officials can place the orders, and 
the usual election stimulus to PWA, re- 
lief, and farm spending seems certain. 
(There may, of course, be some interim 
irregularity due to cancellations on con- 
sumers’ orders or other repercussions. ) 

There is little doubt, however, that 
war psychology temporarily disrupts 
any normal relationships between busi- 
ness activity, share earnings, and stock 
prices. In the spring of 1916 leading in- 
dustrial stocks such as U. S. Steel and 
Bethlehem Steel sold as low as two to 
four times earnings. It seems unlikely 
that we will again approach such low 
levels for the steel stocks, although some 
other leaders such as Chrysler are selling 
at low multiples of earnings, and there 
are doubtless many unseasoned or specu- 
lative issues selling at two to five times 
earnings. 

If developments continue to point to- 
ward complete ultimate defeat of the 
Allies, stock prices may again drop 
sharply, without regard for intrinsic 
values. But if the German war machine 
should become stalled, even temporarily, 
market psychology may promptly re- 
verse itself. It is, of course, useless to 
hazard any guess as to how soon a com- 
plete recovery could be effected to some 
more normal level of security and com- 
modity value. 

Over the longer term, unless the les- 
sons of history are discarded, indications 
continue to point toward inflation. Prices 
are already out of control in the 
Orient. Sterling has declined rapidly, 
Italy is spending one-third of the na- 
tional income for arms, and Germany is 
putting out huge bond issues. Our $19,- 
000,000,000 hoard would seem to anchor 
us to gold; actually, we are on a paper 
money basis, with a runaway budget. 
JUNE 6, 1940 


For the present, commodity inflation 
has received a check, but this may prove 
only temporary. Utility executives might 
profitably use the present interim decline 
to increase their supplies of copper, coal, 
and other necessary raw materials. 


¥ 


Integration Developments 


A” of the nine systems served with 
“show-cause” orders have now re- 
plied to the SEC. Those which have in- 
dicated partial or complete codperation 
with the commission are North Ameri- 
can, United Light and Power, Standard 
Gas and Electric, and Middle West, 
Those which regard the act as unconsti- 
tutional and refuse to make special con- 
cessions to the SEC point of view (al- 
though willing to make minor changes 
and continue present plans to simplify 
and interconnect) are Electric Bond and 
Share, Engineers Public Service, Cities 
Service Power and Light, Common- 
wealth & Southern, and United Gas Im- 
provement. All of the companies, how- 
ever, seem willing to go along with the 
commission in “round-table” confer- 
ences, and none of them has yet taken 
definite steps toward court appeal. 

President Willkie told stockholders at 
the annual stockholders’ meeting that 
Commonwealth would not seek a con- 
stitutional test of the Utility Act if it is 
possible to work out, by round-table con- 
ferences with the SEC, a reasonable in- 
tegration plan which will not lead to de- 
struction of property values. He pointed 
out that integration had already been in 
progress over the past ten years, the 
original 272 companies having been re- 
duced to 40, 7 more of which will be 
eliminated in the coming year. 

North American’s integration plan, re- 
leased May 17th, is described on page 
741. 

Standard Power & Light has advised 
the commission that it contemplates 
winding up its own affairs but that this 
is necessarily tied in with the develop- 
ment of an integration plan for Stand- 
ard Gas and Electric. Another Stand- 
ard affiliate, Northern States Power, has 
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filed plans with the SEC for a merger 
program to effect simplification of cor- 
porate structure. 


SSOCIATED Gas is negotiating with the 

South Carolina Public Service 

Authority for the sale of two operating 
units. 

Middle West Corporation filed its plan 
with the SEC on May 20th, proposing 
to get rid of properties in Kansas, Mis- 
souri, Nebraska, South Dakota, and the 
lower part of Michigan, together with 
certain nonutility companies. The com- 
panies to be disposed of, which con- 
tribute only about 8 per cent of system 
gross revenue, include Central Power 
Company, Kansas Electric Power Com- 
pany, Michigan Gas and Electric Com- 
pany, Missouri Gas & Electric Company, 
Albion Gas Light Company, Arkansas- 
Missouri Power Corporation, and the 
Northwestern Public Service Company. 

The remaining properties would be di- 
vided into two areas, which Middle West 
asserts would qualify under § 11. The 
Southwest group would include Cen- 
tral Power and Light Company, 
West Texas Utilities, Pecos Valley 
Power & Light Company, Public Serv- 
ice Company of Oklahoma, Oklahoma 
Power & Water Company, and South- 
western Gas and Electric Company. The 
other area, which covers Wisconsin, 
Illinois, Kentucky, and part of Michigan, 
would include Central Illinois Public 
Service Company; Kentucky Utilities 
Company and its subsidiaries, Ken- 
tucky Power & Light Company, Wiscon- 
sin Power & Light Company, and Lake 
Superior District Power Company. 


> 
North American Company 


oRTH American Company on May 

16th submitted to the SEC a 6- 
point integration program, which pro- 
vided for disposal of part or all of its 
investments in North American Utility 
Securities Corporation (an investment 
concern), in West Kentucky Coal, St. 
Louis County Gas, Washington Railway 
& Electric, Wisconsin Electric Power, 
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Wisconsin Gas & Electric, Wisconsin 
Michigan Power, and North American 
Light & Power Company. It proposes to 
exchange, possibly this year, St. Louis 
County Gas Company for the electrical 
properties in St. Louis now owned by 
Laclede Gas Light Company and La- 
clede Power & Light Company. 

North American is ready to sell its 
controlling interest in Washington Rail- 
way & Electric whenever there is a rea- 
sonable public market, but believes there 
should first be simplification of the cor- 
porate structure by a merger of that 
company and its subsidiary, Potomac 
Electric Power. 

Regarding the three Wisconsin com- 
panies, a public market has now been 
established for Wisconsin Electric 
Power common, and further steps to- 
ward disposal of these properties will be 
taken as general conditions permit. 

North American Light & Power Com- 
pany’s capital structure should be simpli- 
fied before that system is disposed of, 
it was suggested. Certain of its proper- 
ties would be retained to fit into North 
American’s proposed group centering 
around St. Louis. 

Completion of the program outlined 
above would leave North American 
Company “with (1) a system already 
substantially integrated, based on St. 
Louis and conducting operations with 
the adjoining states of Missouri, Illinois, 
and Iowa, and (2) one additional inte- 
grated system based on Cleveland.” The 
program would mean disposing of about 
one-third of the system’s assets by sales, 
exchange, or other methods. North 
American is, however, reluctant to re- 
duce its investments in Detroit Edison 
and Pacific Gas, which (although in ex- 
cess of the 10 per cent statutory figure) 
do not constitute control in its opinion. 


| rings of sales will be used to buy 
other properties which can be fitted 
into the St. Louis and Cleveland sys- 
tems, for system improvements, or for 
other investments, possibly outside the 
utility field. President Shea indicated 
that two or three years would be re- 
quired to carry out the program. 
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TABLE I 


SUMMARY AND ANALYSIS OF 
NortH AMERICAN CoMPANY INcoME Account, 1939 


(000 omitted) 


Income: 
Interest : 
On advances to subsidiaries 
On bonds of subsidiaries 
Miscellaneous 


Dividends: 
On stocks of subsidiaries 
Union Electric Company 
Cleveland Electric [llum. Company 
Wisconsin group 
Other companies 


On stocks of other companies 
Washington Ry. & Elec. stocks 


WARIO NGASHO BICC, oio:6ccc0cccssecowcnes 


Detroit Edison 
Miscellaneous 


Expenses: 
Administrative expenses 
Taxes 


Net income 


Dividends: 
Preferred 


North American Company on April 
Ist sold the entire stock of Wired Radio, 
Inc., to Associated Music Publishers, 
Inc. Muzac Corporation, a subsidiary of 
Associated, has been using the Wired 
Radio system to distribute musical pro- 
grams over telephone wires to restau- 
rants, etc. 

The accompanying Table I presents a 
summary and analysis of North Ameri- 
can Company’s income account for 1939, 
indicating the principal items of income 
and outgo. Since these figures are not 
all available in the company’s annual re- 
port, some of them must be considered 
approximate. 

Table IT (p. 743) represents an attempt 
to estimate the total “liquidating value” 
of North American Company’s invest- 
ments, the method of appraisal in each 
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Amount 
$129 
521 
83 


12,493 


21,143 


21,876 


806 
857 
2,886 


4,549 
17,327 


3,673 
11,367 


15,040 


$ 2,287 


case being indicated by a footnote. Re- 
cent erratic stock markets make it diffi- 
cult, of course, to arrive at any very 
accurate estimates. Based on the indi- 
cated value of $350,500,000, the amount 
available for the common stock (after 
deducting the par value of $70,000,000 
bonds and $65,146,950 preferred stocks 
outstanding) would be about $215,400,- 
000, or approximately $25 per share. 
This compares with a current market 
value around 16 and a 1940 range of 
about 24-15. 


¥ 
Earnings Withstand Increased 
Cost Burden 


N”% income of the electric and gas 
utilities for the second quarter 
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will probably exceed the same quarter of 
last year by about 5 per cent, compared 
with a gain of about 4 per cent in the 
first quarter. Electric output continues 
to run about 10 per cent over last year, 
but about one-third of this is lost due to 
rate cuts, and about one-sixth is ab- 
sorbed by higher costs and heavier de- 
preciation charges. 

However, the utilities were handi- 
capped in the first quarter by remaining 
drought effects and by the severe winter 
and sleet storms. Steam output ran 30 
per cent over last year, while hydro was 
down 14 per cent, but the second quarter 
should reflect more normal hydroelectric 
operations. ‘ 

Taxes in the first quarter were about 
10 per cent over last year, and depreci- 
ation charges about 6 per cent. 


The earnings table on page 744 indi- 
cates average gains in share earnings as 
high as 150 per cent, but these figures 
are largely for twelve months’ periods 
and also reflect capital leverage, since in 
most cases they are the share earnings 
available for common stock after deduc- 
tion of preferred dividends. 

The table does not clearly indicate 
some recent changes of trend. Most nat- 
ural gas companies have enjoyed excel- 
lent recent earnings due to the unusually 
cold winter; but on the contrary, the 
California companies—Pacific Gas, Pa- 
cific Lighting, and Southern California 
Edison—have been hurt by an unusually 
warm winter. The excellent showing 
made by American Water Works and 
Columbia Gas doubtless reflects the gains 
by the heavy industries served. 


e 


TABLE II 
NortH AMERICAN COMPANY 
Estimated Liquidating Value 
(Millions of Dollars) 


Subsidiaries 
Missouri-Iowa Group 


Winron lectric: CO. ac ccccccccesssecnses 
St: Lotus County Gas Co... oe sce. sssssee 


Wisconsin-Michigan Group 
Wisconsin Electric & Power 
Wisconsin Gas & Electric 


Wisconsin Michigan Power Co. ........ 


Ohio Group 


Cleveland Electric Illuminating Co. .... 


Kansas-Missouri Group 
North American Light & Power 
Other Important Investments 
Washington Railway & Electric 
Detroit Edison 
Pacific Gas & Electric 


Illinois-Ilowa Power Co. .......ccccccceee 


Other Assets 
Miscellaneous Assets 
Net Current Assets 


a Based on 12 times earnings. 
b Based on 12 times 1938 earnings. 


ee eee eee eeee Poseee 


eee eee eeereserseses 


Est. 
Value 


Med edeenccewsanees $76.3 a 


4.0b 


ee 


ee eo 


133.7 


17.6 


———o 


$350.5 


¢ Based on $100 per share for preferred stocks, and 10 times earnings for common. 


dBased on 10 times earnings. 
¢ Based on recent market around 40. 


f Based on 103 for debentures, 81 for preferred, and % for common stock. 
& Based on 113 for preferred, and 15 times earnings for common stock. 


hBased on recent market, 111. 
i Based on recent market, 29. 
ji Based on recent market, 34. 
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INTERIM EARNINGS STATEMENTS 


No. of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 





American Gas & Electric Mar. 31(b) $2.71 $2.36 15% 
American Power & Lt. (Pfd.) .... Feb. 29(b) 6.49 5.25 23 
American Water Works Mar. 31(c) 117 48 143 

Boston Edison 1 Mar. 31(c) 9.12 8.84 3 

31 11.22 10.80 

63 39 


‘Cities Service P. & L. (Pfd.) .... Mar. 4 
Columbia Gas & Electric 1 Mar. 61 
Commonwealth Edison Mar. ; , ay. 
Commonwealth & Southern (Pfd.) Mar. : ; 18 
Consolidated Edison, N. Y. ...... 12. Mar. ; ! 9 
Cons. Gas of Baltimore 1 Mar. i 2 21 
Detroit Edison Mar. : é 10 
Elec. Power & Lt. (1st Pfd.) .... ; ‘ , os 
Engineers Public Service (d) .... . j : 41 
Federal Light & Traction ie ag ae as 
Inter. Hydro-Elec. (Pfd.) : ’ : 125 
Long Island Lighting (Pfd.) y A 2 
RUGGIS WERCOED: c.00c5ss eed sees Bo : : 34 
National Power & Light a 
Niagara Hudson Power s ; : re 
North American Co. . .cs0cecs ses : ; ‘ 18 
Northern States Power (Cl. A) .. ee ; t a 
Pacific Gas & Electric 2 : : 14 
Public Service Corp. of N. J. ...... : 2 : 13 
Southern California Edison Mar. i 10 
Standard Gas & Elec. (Pr. Pfd.).. ; : X 150 
United Gas Improvement ; 8 
United Light & Power (Pfd.) : 59 


Gas Companies 


American Light & Traction 
Brooklyn Union Gas 

Lone Star Gas 

Pacific Lighting 

Peoples Gas Light & Coke 
United Gas Corp. (1st Pfd.) 


Telephone and Telegraph 


American Tele Tel, ovsescces cs 29(c) 
General Telephone (e) . ok¢c) 
WVEROF ORION EEL. 666isi:ce000-50% 31 


Traction Companies 


Greyhound (COrgy 55.6 ss0csisscscee HC) 
Awan City Rapid Lran: ....060656 3 | 


Systems outside United States 


Amer. & Foreign Pwr. (Pfd.) .... Dec. 31 6.21 
Inter. Tel. & Tel. (f) Dec; 3k 76 


D—Deficit. 

(a) On common stock, unless otherwise indicated following name of company. 
(b) Data also available for month indicated. 

(c) Data also available for quarter indicated. 

(d) Excluding Puget Sound Power & Light Company. 

(e) Excluding General Telephone Allied Corporation. 

(f) Excludes Spanish, German, and Polish properties, 
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+. the United States there 
are now approximately ten million 
horsepower of electricity out on strike. 
These idle units of energy are demand- 
ing longer hours and less pay. 
Whenever the American public and 
American business can find the extra 
work for them to do, they will go on the 
job. Until then, however, they will re- 
main in the ranks of the unemployed. 
Millions and millions more are working 
only part time—during the winter 
months and for a couple of hours a day. 
Such is the graphic story told in the 
report of the Natural Resources Produc- 
tion Department of the Chamber of 
Commerce of the United States, entitled 
“Power Capacity to Meet National 
Needs,” released in December, 1939. The 
general statistical conclusion of this 
analysis of the capacity of the electric 
power industry is shown in the ac- 
companying charts, in terms of kilowatts 
(one kilowatt equals about three quar- 
ters of a horsepower). (See p. 746.) 
The reason that greater use is not 
made of this abundant supoly of energy 
is principally because of the natural 
characteristics of human behavior. We 
cannot use so much electricity while we 


y What Others Think 


American Power Is Prepared 


are sleeping as when we are awake. We 
do not need so much during the long 
days of the summer months as we do 
during the winter peak of the Christmas 
shopping season. The electric power in- 
dustry must be geared to meet this very 
peak and over and above provide a safe- 
ty margin for any emergency. Hence, 
the large amount of idle and part-time 
horsepower. 


«es 


evenly (technically known as “im- 
proving the load factor”), electric serv- 
ice could be purchased for a small frac- 
tion of its present low cost. Aside from 
that, however, the increasing use of elec- 
tricity has invariably meant lower price, 
as is shown in the illustration below. 
That explains the “demand” of the idle 
kilowatts for longer hours and _ less 
wages before they will go back to work. 

Beyond power supply for normal in- 
dustrial recovery, the terrible conflict in 
Europe keeps constantly before our eyes 
at least the possibility of a war demand 
for power, even in our own country. For 
such a cali to the colors the electric power 
industry in the United States stands 
ready for immediate mobilization. Just 


Ig this usage could be distributed more 
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as in the case of man power and raw ma- 
terials for war needs, electric power for 
war can be had by readjusting the eco- 
nomic strength of the country from a 
peace-time to a war-time basis. 

In other words, as a practical matter, 
the additional power needed for war 
purposes could not and would not be 
superimposed on the already existing 
peace-time industrial load. There would 
be a substitution. The same factory that 
now uses power for turning out peaceful 
merchandise would be converted so as 
to use its power supply for turning out 
war materials. 

In 1917, when we were deeply in- 
volved in the last World War, the com- 
bined power demand for power made 
upon the public utilities of the United 
States amounted to 7,500,000 kilowatts ; 
in 1938, the power demand was 26,000,- 
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000 kilowatts. In 1917, the amount of 
“spare” was 4,500,000 kilowatts, while 
in 1938 it was 13,000,000 kilowatts. For 
this reason the United States Chamber 
of Commerce report on this subject 
stated : 


The power industry, along with other 
branches of American business enterprise, 
has been thinking recently in terms of na- 
tional defense as well as of peace-time busi- 
ness recovery. The country’s whole indus- 
trial armor is being strengthened by wide- 
spread preparation for increased produc- 
tion. The long-established record of private 
utilities for being progressive, adjustable, 
and mobile in the face of changing social 
and economic conditions gives American in- 
dustry the feeling of security in its power 
supply for tomorrow. Under the American 
system of private initiative private industry 
can meet, most effectively, national emer- 
gencies as they arise, whether the need be 
for steel or munitions or transportations or 
power. 
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Report of the Utilities Committee of the 
Federal Bar Association 


aS unusual concept of 

utility rate making with respect to 
the rendition of electric utility service to 
the public is contained in the recent re- 
port of the Committee on Public Utilities 
of the Federal Bar Association. This re- 
port was submitted on May 6, 1940, un- 
der the signature of its chairman, John 
W. Scott, who is better known to readers 
of these pages as an associate member of 
the Federal Power Commission. 

The Federal Bar Association, as the 
name implies, is a professional group of 
attorneys engaged chiefly in practice be- 
fore the Federal courts, departments, 
bureaus, and commissions. For that rea- 
son it contains a substantial representa- 
tion of attorneys in the government serv- 
ice, with the result that there is often a 
reflection of administration policy with 
respect to matters taken up by the asso- 
ciation and its branches. 

This would seem to lend certain sig- 
nificance to the document filed by Com- 
missioner Scott for the utilities commit- 
tee and adopted by the association. The 
full text follows: 


No matter has been referred by the Exec- 
utive Council to your committee for study. 
However, in its discussions your committee 
has given some consideration to problems of 
public utility rate making and regulation. 

Public utility rate regulation has not 
proved to be particularly satisfactory, the 
committee thinks, largely because of unclear 
policy and inadequate administrative provi- 
sions to carry out policy. Lack of carefully 
planned legislation providing for systematic 
control in the public interest has been an 
underlying trouble or contributing factor. 
Rates fixed by commissions as reasonable 
or rates established by direct legislative ac- 
tion in these circumstances have been with- 
out clear formulation in policy, without es- 
tablishment of relative public and private 
rights, and without administrative measure- 
ments. 

The present classic method of determining 
reasonable rates should, your committee be- 
lieves, be reéxamined to the end that a more 
suitable method or formula may be devised 
giving fundamental consideration to poten- 
tial maximum utilization of utility services. 
At present it appears that our whole ap- 
proach to the establishment of so-called rea- 


JUNE 6, 1940 


sonable rates is through the broad property 
concept of rate making with its concomitant 
problems of fair value, fair return, and con- 
fiscation, emphasizing the protection of the 
investor, security holder, and the operator, 
It appears to your committee that the pres- 
ent approach to the problem of rate making 
neglects the fact that in our national econ- 
omy the utilization (the right and neces- 
sity to use utility service) is just as impor- 
tant as the right to a fair return upon money 
invested in utility property. 

Public utility services such as electricity, 
gas, and telephone are becoming increasingly 
essential to the public welfare—the comfort, 
prosperity, happiness, and improved stand- 
ard of living of our citizens. In these circum- 
stances the maximum utilization of utility 
services is most important. The utilization 
concept, your committee believes, should be 
expanded until it becomes accepted in the 
regulatory field and by the courts as an 
element of great importance in determining 
what perhaps should be called satis/actory 
rates as distinguished from reasonable rates. 
Such acceptance, in rate making, would in- 
volve a shift in emphasis from the private 
property theory toward a public policy or 
welfare concept. 

The committee, in this report, must 
frankly admit that it has not had the oppor- 
tunity to consider fully the difficulties to be 
overcome and the details that would have 
to be worked out to attain adoption of the 
utilization concept suggested. However, the 
committee believes that a careful reéxamina- 
tion of the whole problem of rate making 
(including a thorough study of the legal, 
economic, and social factors involved) to be 
of great public importance. In fact, it offers 
the association an opportunity for an im- 
portant and worthwhile study of a funda- 
mental problem of our present-day economy. 

Your Committee on Public Utilities rec- 
ommends that such a study and review be 
undertaken during the ensuing year. 


NE of the “defects to be overcome” 
Or working out an application of the 
so-called “utilization” factor would un- 
doubtedly be a practical test or standard 
as to what would constitute a “‘satisfac- 
tory” rate. 

This might not be an insurmountable 
difficulty from the legal viewpoint, 
inasmuch as the Scott report pro- 
poses the “utilization” factor only as “an 
element of great importance” in rate fix- 
ing which would, presumably, be consid- 
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ered along with the more conventional 
legal criteria of reasonable rates. 

It must be conceded that a utility rate 
fixed solely on the basis of a reasonable 
return to the investor is not necessarily a 
rate that will promote the greatest social 
usage. This is apparent in the field of 
transportation rate fixing where the car- 
riers themselves have abandoned attempts 
to obtain the legalistic rate of return and, 
under stress of competition, have virtu- 
ally accepted rates fixed pretty much on 
the old basis of what the traffic will bear. 

But electric power service not being, 
by nature, as susceptible to regulatory 
pressure under the guise of competition 
as transportation utilities, the application 
of the “utilization” factor would have 
to seek a new standard. The rather vague 
test of the “value of service” which comes 
to mind at this point has never been very 
satisfactorily defined, much less applied. 
If the “value of service” were to be de- 
termined on the basis of a rate which 
utility patrons would pay rather than do 


without such service, surely the whole 
idea of social utilization would be de- 
feated by such a test of rate reasonable. 
ness. 

On the other hand, an extravagant con- 
struction of the “value of service” on 
the basis of what each and every mem- 
ber of the community is able to pay for 
a liberal consumption of such service 
would venture pretty close to the field of 
compulsory subsidization of a quasi 
eleemosynary enterprise. Furthermore, 
it would be necessary to define the limits 
of desirable social usage of electric serv- 
ice. Would it stop short of light appli- 
ances, or would it go to the extent of 
water heating or even space heating? 

These are not easy questions to an- 
swer. Yet, some practical limitation along 
these lines would have to be framed be- 
fore the interesting proposal of the utili- 
ties committee would have an acceptable 
standard for its application in the actual 
determination of electric utility rates. 

—F. X. W. 





Notes on Recent Publications 


MunicipAL YEAR Boox, 1940. International 
City Managers’ Association, 1313 East 60 
Street, Chicago, Ill. 629 pp. $5. 

One-sixth of the chief finance officers of 
American cities were replaced between 1938 
and 1939, according to the 1940 Municipal 
Year Book study of rate of turnover of mu- 
nicipal officials. Although this was the low- 
est rate for finance officers in any year since 
1935, in only three municipal offices is there 
a faster turnover: mayor, director of public 
works, and health officer. This turnover in- 
cludes changes resulting from elections, 
resignations, promotions, and deaths, as well 
as from removals. 

Each year the Year Book, published by 
the International City Managers’ Associa- 
tion in Chicago, obtains the names of the 
chief finance officer and 11 other of the most 
important officials in all cities over 10,000 
population for inclusion in the directory sec- 
tion of the book. The rate of turnover is 
calculated by tabulating the changes in 
names from the previous year. 

Among the other data on municipal finance 
in this volume are the tax rates and bonded 
debt for 270 cities over 30,000, articles by 
leading authorities on developments in the 
several fields of municipal finance, an analy- 
sis of trends in municipal debt since 1916, 


and a complete bibliography on municipal 
finance. 


SMOKE ScrEEN. By Samuel B. Pettengill. 
Southern Publishers, Kingsport, Tenn. 1940. 
121 pp. 

Creeping collectivism is the menace which 
threatens the destruction of free enterprise 
in the United States. Such is the indictment 
of increasing bureaucracy in the United 
States, which the author holds is inevitably 
leading toward national Socialism. The 
United States is already well started, along 
the Nazi road, the author states. A life- 
long Democrat and for eight years a Con- 
gressman from Indiana, Mr. Pettengill be- 
lieves that unless this national socialistic 
trend is halted, the democratic liberties of 
individuals, of business, and of industry will 
vanish. 

In his chapter on taxation, the author says 
that the increasing tax burden placed on in- 
dustry provides a means by which manage- 
ment and earnings may be taken over by 
government, while the paper title to property 
is left with its owners. This method does not 
require government ownership, he says. 
There is no confiscation of property. “You 
keep your hens,” he writes. “Give us the 
eggs!” 
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COMPARATIVE TRENDS IN GOVERNMENT, LIVING, AND 
ELECTRICITY COSTS SINCE 1923 
(1923-5=100) 












































































































































and local tax collections) adjusted from “Taxation and 
S. Bureau of Labor Statistics ; 


Electric Institute. 


Sources: Cost of government indices (Federal, state, 
Capital Investment,” Brookings Institution, 1939; cost of living from id 
cost of electricity adjusted from annual per kilowatt hour cost for residential service, Edison 
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Comparative Industrial Production in the United States 
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PROGRESS OF RURAL ELECTRIFICATION IN THE UNITED STATES 
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The March of 
Events 


IBA’s Public Information 
Committee 


| Bowens F. Connely, Detroit investment 
banker, whose aggressive and militant 
policy as president of the Investment Bankers 
Association of America led that organization 
to adopt last month an ambitious program of 
public information, has agreed to assume di- 
rect personal charge of carrying out that pro- 
gram. He has consented to devote his entire 
time to the undertaking as chairman of the 
newly created Public Information Committee, 
taking a leave of absence from his own busi- 
ness, the First of Michigan Corporation, of 
Detroit, of which he is president. 

This was announced at White Sulphur 
Springs on May 15th following the closing 
session of the regular spring meeting of the 
board of governors of the association. At the 
same time it was announced Mr. Connely had 
consented to his nomination for reélection as 
president of the IBA. His election, to take 
place at the annual convention of the organiza- 
tion in December, is considered a foregone 
conclusion in view of the unanimous support 
of the business for Mr. Connely’s policies and 
administration of the office. It will be the first 
time in twenty-four years that an IBA presi- 
dent has served two terms. 

Five others who will serve under Mr. Con- 
nely on the Public Information Committee are: 
Edward H. Hilliard, Louisville; John O. 
Stubbs, Boston; John K. Starkweather, New 
York; Jay N. Whipple, Chicago; and John S. 
Fleek, Cleveland. 


UGI Wins Point 


yin day following the appointment of Sum- 
ner T. Pike, former adviser to Secretary 
of Commerce Hopkins, to succeed George C. 
Mathews as a member of the SEC, that board 
decided to shift its procedure on the adminis- 
tration of the integration program of the 
Holding Company Act. 

The $600,000,000 United Gas Improvement 
Company scored an important point for all 
holding companies subject to the Holding 
Company Act when it won from the Securi- 
ties and Exchange Commission an agreement 
to supply the company with a statement of 
what the SEC believes UGI should do to meet 
the requirements of the “death sentence” 
provision of the act. 

While the SEC did not admit in its opinion 
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that its original show-cause order was defi- 
cient, as UGI had asserted, it did declare that 
since the company had asked specifically for 
its view on what it must do to comply, it 
would be glad to supply that information. Ac- 
cordingly, the SEC was to serve a supplemen- 
tal show-cause order on UGI setting forth in 
detail why it believes the present set-up of the 
system does not meet the geographical in- 
tegration requirements of the “death sentence.” 

The SEC also postponed the UGI hearing 
scheduled for June 3rd until such time as 
the company has had a chance to study the 
supplemental order to be served by the SEC. 

Commissioner Robert E. Healy disagreed 
with the majority in agreeing to “enlarge our 
original notice” so that the commission “should 
not go beyond issuing a tentative designation 
or description of the integrated systems of 
the respondents.” It was emphasized that any 
information supplied by the SEC was purely 
tentative. 


SEC Denies Right to Intervene 


HE Securities and Exchange Commission 

last month established a policy of denying 
applications of consumers to intervene as par- 
ties to the “death sentence” proceedings against 
utility holding companies, but permitting them 
to introduce evidence and cross-examine wit- 
nesses within the sphere of their particular 
local interests. 

The commission on May 16th took such ac- 
tion regarding an application of Emery Miller 
to intervene in the proceedings against Cities 
Service Power & Light Company, restricting 
his questions and evidence to “relevant issues 
in respect to Public Service Company of Colo- 
rado, a subsidiary.” 

Mr. Miller described himself as a resident 
of Denver and a consumer of electricity from 
Public Service Company of Colorado. 

The SEC on the same day permitted the 
city of Jackson, Miss., to intervene in the 
“death sentence” proceeding against Electric 
Bond and Share Company. 


Bonneville Signs Power Pacts 


EATTLE and the Bonneville Administration 

agreed recently to connect their electric 
generating and transmission systems, it was 
announced from the Bonneville office at Seat- 
tle, Wash. 

A 10-year contract was signed by Mayor 
Arthur B. Langley of Seattle. Power service 
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will begin when Bonneville transmission lines 
are extended to the Seattle area. An inter- 
change point will be established at Renton, a 
Seattle suburb. The Bonneville Administra- 
tion has agreed to construct a line to this point 
and later set up a substation at Covington, 
near Seattle. 

Exchange of surplus power up to 100,000,000 
kilowatt hours was arranged for, with each 
party agreeing to accept payment in kind. Ar- 
rangement also was made for additional power 
in case of a breakdown in either system, each 
party agreeing to supply the other with power. 

The Tillamook County People’s Utility Dis- 
trict on May 15th signed a contract for the 
purchase of a minimum of 2,000 kilowatts of 
prime power from the Bonneville Power Ad- 
ministration. It was Bonneville’s first contract 
with an Oregon district. Four contracts have 
been executed with PUD’s in the state of 
Washington. The new agreement covers a 20- 
year period, 

Initial delivery will be upon completion of 
Bonneville’s Tillamook transmission line, now 
under survey, and upon acquisition by the dis- 
trict of a power distribution system. Tillamook 
is negotiating for the purchase of the electric 
generating and distribution properties of the 
Mountain States Power Company, which now 
serves the area. Payment for power by the 
district will be at the rate of $17.50 per kilo- 
watt year. 


Ickes Favors Federal- Projects 


NEw scheme for financing revenue-produc- 
Aing projects undertaken by the Federal 
government has been recommended to Con- 
gress by Secretary of the Interior Harold, L. 


Ickes. This financing would be outside the 


$45,000,000,000 limitation on the public debt 
and would provide the Treasury with several 
million dollars of cash at a time when the 
Treasury’s borrowings are approaching their 
statutory maximum. 

The proposed new type of financing would 
be done by corporations having authority to 
issue their own obligations, guaranteed by the 
Treasury, in order to provide the funds for 
developing projects from which revenue is 
realized. Under this procedure, the expendi- 
tures—or at least that part of them which 
would be recouped through revenues—could 
not increase the public debt, although they 
would result in a contingent liability of the 
Federal government. 

While Mr. Ickes’ proposal is limited in its 
application to Boulder dam and other projects 
which might be undertaken on the Colorado 
river in the future, its basic principle would 
lend itself readily to wide use in other enter- 
prises, especially those which, like the Ten- 
nessee Valley Authority and the Bonneville 
project, produce power. 


Reds Plan Hydro Project 


pans for a huge hydroelectric development 
on the upper Volga river, calling for con- 
struction of two great dams which will change 
the course of the historic stream and create 
a lake covering 5,000 square miles, were an- 
nounced recently by the Communist party 
organ, Pravda. 

The newspaper said the development would 
take place in the vicinity of Kazan, capital of 
the Tartar Republic, which will be ‘completely 
rebuilt. Twenty-seven towns and _ villages 
located in the area to be inundated will be 
moved to new locations. 


Alabama 


White Declared Victor 


ECAUSE of the tremendous cost of contest- 

ing a statewide election, estimated various- 
ly at $50,000 to $100,000, it was considered 
doubtful that Gordon Persons would file pro- 
ceedings contesting the recent Democratic 
primary renomination of Hugh White as 
state public service commission president. 

White was declared the nominee officially 
by a subcommittee of the State Democratic 
Executive Committee, after it had rejected a 
request by Persons’ counsel that the primary 
be declared no election and the race, one of the 
closest in Alabama’s history, be rerun in the 
June 4th run-off primary. 

Persons, head of a Montgomery engineer- 
ing concern and former state REA director, 
previously had said the election would be con- 
tested, but after the committee action he ex- 
pressed uncertainty as to whether proceedings 
would be filed. 


JUNE 6, 1940 


Persons had appeared victor by a 24-vote 
margin, after the Associated Press had com- 
pleted its tabulation of the primary, but re- 
vised tabulations resulting from errors made 
in reporting vote totals from Clarke and 
Franklin counties gave White the renomina- 
tion by a 1,743 majority. 


Sale Approval Sought 


HE Alabama Power Company petitioned 

the state public service commission on 
May 13th for approval of a contract under 
which the utility would dispose of the major 
portion of its properties in 11 north Alabama 
counties to the Tennessee Valley Authority 
and publicly owned utilities. 

The sale price agreed on in the contract 
signed May 7th was placed at $4,600,000 by 
Edward Hatch, a power company attorney. 
The petition was signed by W. M. Stanley, 
company vice president. 
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The company asked approval of the sale of 
“certain properties’ in Jackson, Madison, 
Limestone, Lauderdale, Colbert, Lawrence, 
Morgan, Marshall, DeKalb, Cherokee, and 
Cullman counties, and in the northern half of 


Franklin. The transaction would exclude the 
territory served by the company’s Haleyville 
primary substation and that portion of Win- 
ston county lying east of the Sipsey fork of 
the Warrior river. 


Arkansas 


Gas Company Policy Attacked 


Ii industrial rates charged by the Arkansas 
Louisiana Gas Company are exempted from 
regulation by the state utilities commission, 
“there is no need of attempting to regulate any 
part of the natural gas industry” in the state, 
the commission said last month in a brief filed 
with the state supreme court. 

The commission, the Louisiana-Nevada 
Transit Company, the Hope Brick Works, and 
the city of Hope have appealed to the supreme 
court a decision of the Pulaski Circuit Court 
voiding an order of the commission authoriz- 
ing Louisiana- Nevada to distribute natural gas 
in southwest Arkansas in competition with Ar- 
kansas Louisiana. 

Noting that the Louisiana-Nevada company 

“proposed rates much lower than any ever of- 
fered in the thirty years’ operating experience 
of the Arkansas Louisiana Company,” the 
commission said: 

“The availability of cheap fuel in our opin- 
ion will do more to develop new industries and 
make profitable existing industries than any- 
thing that has happened in more than a decade. 
The department believes public utility service 
by the Louisiana- Nevada will not only be help- 
ful in reducing rates but it will be of tre- 
mendous benefit to the development of the 
state. 


Water Rates Reduced 


EDUCTION in Little Rock water rates which 
R will result in a saving of $50,000 annually 
to consumers will go into effect July Ist, as 
previously announced, Chairman Wiiliam H. 
Williams of the Board of Water Works Com- 
missioners said recently. 

He made the announcement following his 
return from New York, where he and John 
Sherill, lawyer, conferred with bankers who 
originally underwrote the $6,345,000 in revenue 
bonds issued to finance the purchase of the 
plant by the city. They placed before the bank- 
ers a detailed statement outlining operations 
of the plant since the city took over the prop- 
erties April 1, 1936. 

One of the big factors in making possible 
the reduction in rates was winning the suit to 
increase the rate charged the North Little 
Rock Water Company, Mr. Williams stated. 
It was estimated the new wholesale rate to the 
North Little Rock Company would increase 
revenues of the department by $25,000 a year. 
Rates will be reduced in such a manner as to 
help the little consumer, Williams said, with 
the reduction extending to more than 93 per 
cent of the consumers. The minimum monthly 
bill will be reduced from $1.25 to $1; the rate 
in the first bracket will be reduced from 30 to 
25 cents per 100 cubic feet. 


California 


Hetchy Rehearing Denied 


c= Attorney O’Toole sent San Francisco’s 
formal petition for a rehearing of its 
Hetch Hetchy power invalidation decree to the 
United States Supreme Court on May 14th. 
The court denied the petition. 

Supplementing the plea for rehearing was 
application for a stay of mandate which auto- 
matically accompanied the April 22nd ruling 
declaring the city must stop disposing of its 
power surplus to Pacific Gas and Electric 
ga under the conditions which have pre- 
vaile 

Forwarding of the applications preceded 
visits of two San Francisco delegations to 
Washington to discuss the immediate and 
permanent solutions of the problem created 
by the court decision. City Attorney O’Toole, 
Utilities Manager Cahill, and Supervisors 
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Shannon and McGowan, members of the offi- 
cial group, had an appointment with Secretary 
Ickes on May 21st at Washington. 

Four men to represent San Francisco civic 
organizations codperating with city officials in 
an attempt to maintain Hetch Hetchy’s status 
quo were named on May 15th and left the fol- 
lowing day for Washington. The group con- 
sisted of Frederick J. Koster, past president 
of the San Francisco Chamber of Commerce, 
as well as the state chamber of commerce; 
Charles Page, Jr., director of the local cham- 
ber and chairman of its municipal conference 
committee; William H. Nanry, director of the 
Bureau of Governmental Research; and Selah 
Chamberlain, Jr., Junior Chamber of Com- 
merce, 

The Secretary arranged for conferences 
among the city officials and his aides to “work 
out something concrete.” 
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Power Interchange Approved 


HE state railroad commission recently ap- 
proved terms of power interchange be- 
tween Southern California Edison Co., Ltd., 
and San Diego Consolidated Gas & Electric 
designed to meet the power needs of the latter. 


The agreement provides up to 37,000 kilo- 
watts with facilities including a new 100-mile 
transmission line to be ready by October 1, 
1941. San Diego Consolidated will pay Edi- 
son a $14,833 monthly capacity charge, plus 
utilization charge, amounting to Edison out- 
of-pocket cost plus 15 per cent. 


Illinois 


Replies in Refund Case 


TTORNEYS for the Commonwealth Edison 

Company filed a demurrer with the state 
commerce cominission asking that body to dis- 
miss a complaint filed by certain electric con- 
sumers in which they asked that the company 
be ordered to refund certain indeterminate 
sums to electric consumers and lower their 
electric rates. 

The utility company’s attorneys charged 
that the consumers’ petition has no standing 
with the commission as it represents a request 
for a rehearing on an order entered by the 
commission in October, 1936, and on which 
oe should have been asked within thirty 

ays. 

The consumers’ petition had charged that 
the Illinois commission erred in 1936 in set- 
ting a $318,000,000 rate base valuation for the 
company. On such grounds they have now 
asked the commission to order lower rates 
and refund the excess of rates that have been 
charged since 1936. Argument and hearing 
on the petition were set for May 28th. 


Sliding-scale Urged 


ETERMINATION of rates charged by Illinois 
public utility companies by a “sliding- 
scale” method similar to a plan now used in 
Washington, D. C., was proposed recently by 
Harry R. Booth, counsel for the Illinois Com- 
merce Commission. 
The plan, explained by Booth, provides for 
an initial agreement by the utility company and 
the state regulatory commission on a valuation 


of the company’s properties. Thereafter the 
costs of additions are added to the valuation 
and depreciation is subtracted from it. A base 
percentage of return on the valuation is agreed 
on, and annual adjustments are made of rates 
charged customers, to make the revenues pro- 
duce the agreed percentage return. 

Booth said if statutory authority in Illinois 
could be obtained, “rates fixed under this 
method should be fair to the utility, the in- 
vestors, the regulatory agencies, and the pub- 
hic. 


State Inquiry on Valuation 


ives state commerce commission, conferring 
with East St. Louis city officials at Spring- 
field last month, agreed to investigate value of 
the properties in that city of the electric, gas, 
and water utilities, as the first step in a pro- 
posal for municipal ownership. The commis- 
sion will take up the matter with the com- 
panies, 

Mayor John T. Connors, who led the group, 
told the commission rates of the three utilities 
were excessive for both domestic and indus- 
trial users. He said the city would put the 
question before the voters in the form of a 
bond issue proposal. Neither the city nor the 
commission has estimated the property values. 
Even if rate reductions should be offered the 
city would press the municipal ownership plan, 
Connors said. 

Concerns involved are Union Electric Com- 
pany of Illinois (electricity) ; Illinois-Iowa 
Power Company (gas) ; East St. Louis & In- 
terurban Water Company. 


Kentucky 


Tram Franchise Activity 


HE job of solving Louisville’s transporta- 
tion problem seemed to have shifted tem- 
porarily last month from city officials to ex- 
perts employed by competing utility groups— 
and city hall opinion was that no franchise was 
likely to be sold before late summer or early 
fall. 
The Louisville Railway Company’s traffic 
expert, John H. Bickley, was well launched 
upon a survey of the city’s transportation 
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needs, expected to consume at least three 
months. A preliminary survey also was being 
made by Norman P. Smith, Lexington bidder 
for an all-bus franchise, it was indicated by 
requests for figures from the office of Curtis 
Webb, research director. 

Mayor Joseph D. Scholtz said he saw no 
“particular rush” about the franchise. It was 
believed that the board of aldermen would 
give any interested potential bidders oppor- 
tunity for a thorough survey so that franchise 
bids, when finally made, would cover a thor- 
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ough modernization of the city’s system of 
street transportation. 


Rate Cuts Announced 


HE state public service commission recent- 
ly approved a new rate schedule for Louis- 


ville Gas & Electric Company service which 
will reduce customers’ costs by $325,000 annu- 
ally, effective June Ist. The new schedule cuts 
$548,600 from electric rates and adds $223,300 
to gas. 

The Louisville Gas & Electric Company is a 
subsidiary of Standard Gas & Electric. 


Michigan 


Gas Rate Parley Banned 


EARBORN’S city council followed Detroit’s 

lead recently by voting to refuse to nego- 
tiate gas rates proposed by the state public 
service Commission. 


Detroit and Dearborn have intervened in a 
suit before the state commission for reduc- 
tion of rates. The schedule submitted by the 
commission, councilmen said, was regarded as 
not acceptable as a basis for purposes of 
negotiation. 


Mississippi 


Committee Starts Inquiry 


HE state house recess committee charged 
Toe investigating Mississippi utilities and 
the state tax commission opened its inquiry 
on May 15th following an organization meet- 
ing. Representative George Ethridge of Meri- 
dian was chosen secretary. Other members of 


the group are Jesse Shanks of Purvis, C. C. 
McNeel of Louisville, and W. M. Durr of 
Pinola, Simpson county. 

Chairman John Holloman of Columbus said 
the committee would work full speed ahead on 
both phases of the investigation and would 
hold another meeting to go over materials 
furnished by the tax commission. 


Missouri 


Gas Company Audit Reported 


pow state public service commission’s ac- 
counting department last month reported 
an audit and appraisal of the St. Louis County 
Gas Company showed the utility had a total 
reproduction cost of $8,448,884, while the re- 
production cost, less depreciation, was set at 
$6,434,261. 

The audit and appraisal were ordered by 
the commission and probably will be used as 
the basis for a study of the company’s rates. 


The company asked that hearings on the audit 
and appraisal be delayed until October to per- 
mit it to complete its own study. 

The St. Louis County Gas Company is a 
wholly owned subsidiary of the North Ameri- 
can Company, which also owns the Union 
Electric Company of Missouri. 

The audit and appraisal were based on the 
company’s condition as of December 31, 1938, 
and the audit of the books concentrated on the 
year 1938. Factors usable in rate fixing were 
sought in the study. 


Nebraska 


Plant Sale Proposed 


"ite officials of McCook recently said the 
Nebraska Light & Power Company had 
accepted the city’s offer to purchase its Mc- 
Cook plant and properties for $425,000. A 
special election must be held before July Ist 
to place the proposal before McCook voters, 
in accord with an agreement submitted by the 
power company to the city council. Date for 
closing the sale, provided the proposal is ap- 
proved by the electorate, will be August 23rd. 


The council has contracted with First Trust 
Company of Lincoln for the cash at par on an 
entire $425,000 issue of revenue bonds, which 
will bear 32 per cent interest. The power com- 
pany reported about $60,000 in gross profits 
last year. 


District Not Tax Exempt 


N a brief filed with the state supreme court 
on May 9th in support of an appeal, at- 
torneys argued that the state’s taxing power 
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was originally in theory unlimited, while the 
provisions of the state Constitution are only 
limitations of that power. 

The brief was filed by Max Towle and Far- 
ley Young, attorneys for Lancaster county, 
appealing from a decision of the Lancaster 
county district court which held that the Lan- 
caster county rural public power district was 
exempt from taxation under the Constitution. 

It was pointed out that it had been held 
many times in the past that a power district 
organized under the provisions of the statute, 
engaged in the proprietary business solely of 
selling and distributing electricity, is not a gov- 
ernmental agency of the state, but is a proprie- 
tary corporation. 


Power Delivery Cut 


ja.” fener Power Company officials said 
recently the Loup River Public Power 
and Irrigation District had cut from 260,000 
to 100,000 kilowatt hours a day the delivery of 
power to Omaha. 

Loup officials explained they were concen- 
trating available power at the Kingsley dam 
of the Central Nebraska Public Power and Ir- 
rigation District, where electric dredges are 
working to complete the dam fill by November, 

Nebraska Power said also the district had 
notified it delivery of firm power, scheduled 
- begin July 1st, would be delayed to January 
st. 


New Jersey 


Fight Utility Tax Laws 


ETHODS used by State Tax Commissioner 
Mi. H. Thayer Martin in distributing to 
municipalities about $13,000,000 a year in gross 
receipts and franchise taxes paid by utility 
concerns were placed under judicial scrutiny 
at Trenton last month for the second time in 
two years. 

The state supreme court on May 8th heard 
the start of argument in the attacks of Jersey 
City, Hoboken, and Newark against four 1940 
laws which govern distribution of the taxes. 
The three cities contend they stand to lose 
millions of dollars in revenues if the legality 
of the statutes is upheld. 


Commission Simplifies 
Procedure 


HE state board of public utilities intends 

to eliminate all red tape in its supervision 
of railroads, electric, gas, and water com- 
panies, bus and other transportation lines, it 
said recently in its annual report. 

The board, reporting to Governor A. Harry 
Moore, said that a revision of the rules of pro- 
cedure was being drafted. It reported that in- 
formal negotiations conducted by the board 
would result in saving consumers of electric, 
gas, telephone, and water approximately $1,- 
458,074 this year. 


New York 


Light Rates Reduced 


HE state public service commission last 

month announced that the Staten Island 
Edison Corporation had received permission 
to make effective on June Ist a general reduc- 
tion in electric rates, resulting in a saving of 
almost $300,000 annually to consumers. 

The commission would continue hearings on 
the company’s rates, it was said, to ascertain 
whether further reductions should be made. 
The reduced rates allowed by the commission 
will cut the bills of 41,750 residential consum- 
ers and 65,000 general consumers, with the 
residential users saving about $182,000 a year. 


City Transit Operation Voted 


HE New York Board of Estimate on May 
T isin adopted, by a vote of 13 to 3, the 
policy of municipal operation of all transit fa- 
cilities to be acquired by the city in connection 
with its unification program and by the same 
margin approved the plan of operation and 


maintenance prepared by the Board of Trans- 
portation, the agency that will operate the 
unified system. 

The board’s action was taken after it had 
been assured by John H. Delaney, chairman 
of the Board of Transportation, that the op- 
erating plan was definitely a 5-cent fare pro- 
posal and one that would not impair the board’s 
promise to assume, subject to court rulings 
on disputed legal points, the union shop con- 
tracts now in force between the Transport 
Workers Union, CIO affiliate, and the manage- 
ments of the Interborough and B-MT transit 
systems. 

Borough President James J. Lyons of the 
Bronx voted affirmatively but voiced regret 
that the plan did not contain a specific guar- 
anty of a continued 5-cent fare and incorpo- 
rate a definite pledge of assumption of the 
union contracts. 

The proceedings were enlivened by the ejec- 
tion of Isidore Begun, spokesman for the New 
York State Communist party, who denounced 
the plan as a “7- or 10-cent fare scheme.” 
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Ohio 


Council Repeals Law 


Pr a new gas rate goes before the voters of 
Columbus in November, the city council 
will have to negotiate a new compromise with 
the Ohio Fuel Gas Company during the next 
few months. Legislation submitting an aver- 
age rate of 58.69 cents to the voters at the May 
primary was repealed by council by unanimous 
vote recently. The common pleas court had 
previously held that the rate ordinance could 
not go on the May ballot. 

Councilman Wyatt L. Millikin brought in 
the repealing legislation, declaring that there 
had been a gentleman’s agreement to repeal 
the measure immediately if, for any reason, it 
did not go on the primary ballot. 


Rate Reduction Scheduled 


RATE reduction schedule which would 
place charges of the Columbus municipal 
light plant on a competitive basis with those 


of the Columbus & Southern Ohio Electric 
Company was decided on at a recent meeting 
of the city council. 

Superintendent Robert Tucker had previ- 
ously pointed out that the city, which already 
has lost large commercial customers, would 
lose more if the city continued to refuse to 
meet competition. Mayor Floyd F. Green pro- 
posed only to place the municipal plant rates 
on an even scale with those of the utility, but 
indicated he would sign the legislation. A re- 
duction of $23,000 was anticipated. 

More than 3,700 residential and 2,100 com- 
mercial consumers will benefit by the legisla- 
tion, which provides for an average residential 
cut of 9.8 per cent, a 3 per cent cut in com- 
mercial rates, and a 1 per cent drop in second- 
ary power charges. 

The legislation was passed by the city coun- 
cil without debate, having been previously ap- 
proved by the utilities committee. The or- 
dinance was recommended by Superintendent 
Robert Tucker of the city-owned plant. 


Oklahoma 


GRDA Makes Offer to Utilities 


Nn offer was made last month by the Grand 
River Dam Authority to buy parts of the 
systems of the Public Service Company of 
Oklahoma and the Oklahoma Gas & Electric 
Company, and to sell to the two firms a large 
share of the $20,000,000 project’s power. The 
authority proposed the purchase at a “fair 
value” of all the Public Service system in Dela- 
ware, Adair, Cherokee, Ottawa, Mayes, and 
Craig counties, and part of the Oklahoma Gas 
& Electric system in Muskogee city and county. 
GRDA would sell one-half the dam’s prime, 
or steady, power—50,000,000 kilowatt hours to 
each company yearly—and all the dump, or 
secondary power—35,500,000 kilowatt hours 
to each. 
The authority has rejected a proposal by 
the companies that they buy most of the power. 
The GRDA prepared a supplementary budg- 


et on May 14th fixing cost of the hydroelec- 
tric project at $22,727,000, an increase of $327,- 
000 over revised estimates issued several 
months ago. The budget was sent to the Pub- 
lic Works Administration for approval. 

The authority also inflicted its first penalty 
on the Massman Construction Company, de- 
ducting $15,000, or $500 daily since the dead- 
line, and $4,862 in additional engineering costs 
from the construction company’s claim. 


Power Bonds Rejected 


denier voters on May 7th rejected by a 
slight margin a $160,000 bond issue pro- 
posed for purchase of the local unit of the 
Public Service Company of Oklahoma, or con- 
struction of a competing power system. 

A bond issue for $32,000 for improvement 
of the city waterworks carried at the recent 
election. 


Oregon 


public utility districts was as follows: Wash- 
ington county defeated 4,835 to 4,099; Coos 


Rejects PUD Project 


ORTLAND, served by two private utility 
companies, was recently reported to have 
rejected, by more than 2 to 1, efforts to create 
a people’s utility district for distributing elec- 
tricity from the great Columbia river hydro- 
electric project. The vote was 68,973 to 30,278. 
In other Oregon counties the vote against 


county defeated 4,991 to 2,921; Lincoln 
county defeated 1,531 to 1,129; Yamhill county 
defeated 2,108 to 1,861. 

The vote to join the existing Tillamook 
County Public Utility District was as follows: 
Wheeler voted against, 67 to 46; Nehalem 
against, 56 to 37; Sandlake for, 56 to 1. 
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Pennsylvania 


Hits Water Firms 


| Utility Commissioner Richard J. 
Beamish recently opened fire again on pri- 
vately owned water companies in the state as 
the commission ordered one company to 
promptly restore a supply and prepared to 
hear complaints against others. 

Reiterating his years-long stand for mu- 
nicipal ownership of water supply, Beamish 
charged that private water companies “as a 
whole receive excessive rates for inadequate 
water service.” 

The PUC ordered the Curwensville Water 
Company, Clearfield county, to immediately 
start restoration of its Bear Run water supply 
and transmission main to normal and depend- 
able operation. 


Complaint against proposed changes in rate, 


structure of the Belleville Water Company, 
Mifflin county, was also heard last month. The 
Pennsylvania Public Ownership League, an 
organization headed by John J. Lipko, for the 


purpose of seeking lower utility rates, has in- 
tervened in the Belleville Case, protest ing the 
change from a flat to a metered rate. 


Gas Rate Boost Off 


geben and western Pennsylvania con- 
sumers of the Peoples Natural Gas Com- 
pany were assured last month of a continua- 
tion of present rates for at least two months, 

The state supreme court adjourned and the 
judges departed without acting on the com- 
pany’s petition for a supersedeas permitting it 
to increase its rates immediately. The com- 
pany appealed from a state public utility com- 
mission ruling refusing a proposed increase of 
$1,263,000 annually to 121,000 residential con- 
sumers. 

The court’s next regular session will be 
held at Philadelphia in September, but the 
judges will meet in July to hand down de- 
cisions that possibly may include the Peoples 
appeal. 


Rhode Island 


Rate Probe Demanded 


RESOLUTION requesting the state depart- 
ment of business regulation to investigate 
rates charged by the Narragansett Electric 
Company in Providence was introduced in the 
board of aldermen on May 16th by Mayor John 
F. Collins. The board tabled the resolution 
until June 3rd. 
Presentation of the resolution brought from 
Alderman Frank Rao, Fourth Ward Demo- 
crat, a demand for information as to what had 


happened to a resolution which he introduced 
in January. Passed by both branches of the city 
council, it called for the appointment by Mayor 
Collins of a committee of five members of the 
city council to conduct an investigation of elec- 
tric rates. 

Alderman Rao asked the mayor whether he 
had signed the resolution and had appointed 
the committee, but received no direct reply. 
Mayor Collins explained that the city council 
committee would have no funds to work with 
and that members would not be experts. 


South Carolina 


Co-op Act Signed 


 percacery Burnet R. Maybank on May 16th 
signed the act which authorizes county 
cooperative electric associations to take over 
rural lines owned by the State Rural Elec- 
trification Authority. The signing of this act, 
it was pointed out, would mean that a greater 
part of future rural electrification develop- 
ment would be done through the medium of 
the codperatives. 

In urging passage of such a measure in his 
annual message, the governor told the general 
assembly that the Federal electrification au- 
thorities favored the codperative medium. 

Some 3,000 miles of proposed new coépera- 
tive lines have been surveyed and from time to 


JUNE 6, 1940 


time it has been announced that they will be 
built by the codperatives with more than $3,- 
000,000 in Federal funds. 

Munson Morris, president of the South 
Carolina Federation of Electric Codperatives, 
following the signing of the act, said that 
“South Carolina will make many advances in 
the next nine months. This act will result in 
the savings of thousands of dollars each year 
which previously had been carried out of our 
state.” 

It was announced at a meeting of county 
supervisors at Columbia on May 16th that 
with the sanction of Federal electrification au- 
thorities, every member of codperatives, in 
good standing, would now be able to get loans 
for improvements at their homes. This would 
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include such things as plumbing, wiring, and 
water tanks, 

Members of codperatives will be able to 
borrow up to $400 with a maximum period of 
five years to repay, depending on the amount 
of the loan. 


Santee-Cooper’s Defense Value 


HE Santee-Cooper hydroelectric and navi- 

TT gation project, built primarily for peace- 
time uses, also possesses great value from the 
point of national defense, Kenneth Markwell, 
Public Works Administration Project Engi- 
neer for the huge undertaking, said recently. 
Markwell stated that war-time industry 


would soon create a demand for electric power 
such as this country has never experienced. 
The 700,000,000 kilowatts of power which the 
project ‘would generate in an average year 
could be used for the purpose of industry in 
the immediate area which the project will 
serve, or “it could be pooled with the produc- 
tion of other plants for use in areas further 
removed.” 

Not only the power production facilities, but 
the waterway which the project will create, 
would be of great use in such a situation, he 
stated. The Santee-Cooper waterway will ex- 
tend from the Charleston harbor inland to the 
confluence of the Congaree and Wateree 
rivers. 


Texas 


Merger Ruling Sought 


istrict Attorney Andrew Patton’s depart- 

ment will codperate with the city of Dal- 

las in seeking a ruling from Attorney General 

Gerald Mann on legal ways to effect a merger 

of the Dallas and County Gas companies, city 
officials said recently. 

So far the proposed merger has proceeded 
smoothly, but certain legal questions must be 
disposed of before the deal can be closed. One 
is an old law providing that in mergers of com- 
peting companies the people must approve such 
a consolidation by an election, but city officials 
believe this will not be necessary, as both com- 
panies are controlled by the Lone Star Gas 
Company. 

Utilities Supervisor Frank R. Schneider 
hopes to work out a gas rate reduction soon 
after the consolidation has been effected. 


Rate Cuts Voted 


A COMBINED saving of more than $500,000 a 
year for Dallas property owners and busi- 
ness institutions—$100,000 from a 4-cent tax 
rate reduction and more than $400,000 from 
reduced electric rates—was ordered by city 
councilmen on May 15th as the climax to nego- 
tiations that had been under way for several 
months, 

The new tax rate cf $2.45 on each $100 in 
assessed valuations will go into effect October 
Ist for 1940 taxes. New electric rate schedules 
saving industrial and commercial patrons of 
the Dallas Power & Light Company from 
$417,000 to $445,000 a year will take effect on 
bills for energy used in June. 

City Manager James W. Aston had pre- 
viously stated he would favor using $75, 
in new cash to be received from the power 
company each year under the new rate settle- 
ment to reduce the tax rate 3 cents. To this 
he added another cent later which was pos- 
sible through new savings on city electric 
bills and from the $10,000 additional revenue 
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to be obtained under the amended taxicab 
franchise. 

The new electric rates were worked out by 
Utilities Supervisor Frank R. Schneider after 
long negotiations, but members of the utility 
committee for the council also were said to 
have done considerable work in getting the 
new $75,000 annual payment from the power 
company as well as the $10,000 in new taxicab 
revenue. 

The company previously had been paying the 
city $102,000 a year in cash as a refund on 
street-lighting costs and for the privilege of 
maintaining Mountain Creek lake as a gener- 
ating station for power. The $75,000 addi- 
tional brings their contribution to $117,000 a 
year, 


LCRA Manager Named 


PPOINTMENT of Max Starcke, operating 

manager of the Lower Colorado River 
Authority, as general manager was announced 
recently by C. R. Pennington, chairman of the 
board of directors. 

Starcke, former mayor of Seguin, will suc- 
ceed Clarance McDonough, nationally known 
engineer who headed the LCRA during its 
construction period. McDonough has returned 
to private business in the East. 

As new general manager, Starcke will di- 
rect the complete operation of the authority 
in carrying out its flood control, water con- 
servation, and low-cost power distribution 
program. Under Starcke, all executive direc- 
tion of the authority will be combined under 
one head. He will combine his former duties 
as operating manager with those formerly 
under direction of McDonough as general 
manager. 

Local governmental units will lose none of 
the tax revenues formerly derived from elec- 
trical distribution properties because of pur- 
chase of the properties in a 16-county area 
from Texas Power & Light Company by the 
LCRA, Starcke said. 
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The Latest 
Utility Rulings 


Merger in Public Interest Not Dependent 


FEDERAL Circuit court of appeals, in 

reversing a Federal Power Com- 
mission decision on mergers, not only 
clarifies the merger question under Fed- 
eral statutes, but adds to the body of law 
dealing with the important question 
whether a merger must be shown to be 
of public benefit or whether it is suffi- 
cient merely to show that no public detri- 
ment will follow. Divergent opinions on 
this question have been expressed by sev- 
eral authorities. 

The Federal Power Commission had 
denied approval of the absorption of In- 
land Power & Light Company by the 
parent Pacific Power & Light Company. 
The ground stated was that, the compa- 
nies had not shown that the public would 
benefit by the merger. The commission 
had held that it was not sufficient to show 
that no serious harm might be appre- 
hended as a result of the merger or that 
the merger was a matter of indifference 
so far as the public interest might be af- 
fected. [Re Inland Power & Light Co. 
(FPC 1937) 23 PUR(NS) 425.] 

The commission had interpreted 
§ 203(A) of the Federal Power Act as 


On Public Benefit 


requiring something more than a show- 
ing of convenience to the applicant and 
as indicating that Congress intended that 
there be a showing that benefit to the 
public would result. This section pro- 
vides that if the commission finds that 
the proposed merger will be consistent 
with the public interest, it shall approve 
the same. 

The court, in overruling the commis- 
sion decision, held that the thought con- 
veyed by the act is merely one of “com- 
patibility” and that the statute does not 
require a showing that “positive benefit 
to the public will result.” The statute 
does not, says the court, disclose a policy 
“hostile to all such mergers or indicate 
that Congress looked upon them as pre- 
sumptively hostile.” The court con- 
tinued: 

We see no more in the prohibition than 
the purpose of insuring against public dis- 
advantage through the requirement of a 
showing that mergers of this sort will not 


result in detriment to consumers or inves- 
tors or to other legitimate national interests. 


Inland Power & Light Co. v. Federal 
Power Commission. 


7 


Cost Burden No Bar to State Investigation 
Of Interstate Company 


courT should not interfere with a 
A state investigation of an interstate 
gas company merely because of the ex- 
pense which might be placed upon the 
company, according to a recent ruling. 
For this reason the Federal district court 
for the eastern district of Louisiana de- 
nied a preliminary injunction to prevent 
the Louisiana utility commission from 
proceeding with an investigation of the 
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Interstate Natural Gas Company, Inc. 

The commission had begun proceed- 
ings with the view of fixing gas rates. 
The company had objected to the juris- 
diction of the commission on the ground 
that it was not a common carrier pipe 
line; that it sold its gas by private con- 
tract; and that its business was more 
than 95 per cent interstate commerce. 
The commission overruled the company’s 
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objection and suit was started in the 
Federal court to enjoin the investigation 
and to obtain a declaratory judgment as 
to the controversy between the company 
and the commission. 

The commission had arranged for a 
public utility expert to conduct an exami- 
nation of the company’s records and af- 
fairs and had billed the company for the 
expense under the provisions of a Louisi- 
ana statute. The principal question pre- 
sented, therefore, was whether the court 
should stop the investigation as to rates 
until it could pass upon the demand for a 
declaratory judgment. 

So far the commission had not en- 
tered an affirmative order to do or not to 
do anything except to pay for the investi- 
gation [Public Service Commission v. 
Interstate Nat. Gas Co. (La 1939) 27 
PUR(NS) 145]. Judge Dawkins, 
speaking for the court, said: 

The plaintiff in the present case does sell 
to consumers and distributors wholly with- 
in the state of Louisiana, and we are not 
prepared to say on the showing made, such 


sales and practices cannot be regulated by 
the state commission. It is commonly 


known that, in most instances, the supply- 
ing of natural gas for local distribution and 
consumption is a natural monopoly. Given 
a situation where a single company has, at 
great expense, built a pipe line from a state 
producing large quantities of gas into an- 
other that produces none, where it is sold 
indiscriminately, by private contract, both to 
local distributors and to industrial consum- 
ers at figures which it would not disclose. 
To say that a state commission, such as the 
defendant in this case, could not investigate 
its business and require it to furnish in- 
formation at least as to its sales to direct 
consumers, seems to us quite extraordinary. 
. to require such information in the first 
instance, as here, and before any final order 
as to rates and practices is entered, would 
not justify the interference of a court of 
equity simply because the plaintiff would be 
compelled to bear the expense of the in- 
vestigation necessary to supply it. 


It was further pointed out that the ex- 
pense would really take nothing from the 
company because the rates would be 
based upon the cost of doing business, in- 
cluding the furnishing of information 
such as that sought by the commission. 
Interstate Natural Gas Co. Inc. v. 
Louisiana Public Service Commission et 
al. 


7 


Contributions in Aid of Construction Excluded 
From Rate Base 


BR North Dakota board, in an in- 
vestigation of electric, water, and 
steam-heating rates, ruled that contribu- 
tions in aid of construction should be de- 
ducted in determining the rate base, but 
that the expenses of maintenance and 
depreciation of such property should be 
allowed as items of operating expenses. 
The utility company, in support of its 
contention that there should be no such 
exclusion, relied upon the Supreme 
Court rule that rates should be based 
upon the fair value of the property used 
for the convenience of the public. 

The case of Board of Public Utility 
Comrs. v. New York Teleph. Co. 271 
US 23, 70 L ed 808, PUR1926C, 754, 46 
S Ct 408, was cited to the effect that con- 
stitutional protection against confiscation 
does not depend on the source of the 
money used to purchase the property. 


763 


As an additional support for the com- 
pany’s theory there were cited the cases 
of New Rochelle Water Co. v. Maltbie 
(1936) 15 PUR(NS) 32, and Long Is- 
land Lighting Co. v. Maltbie (1937) 18 
PUR(NS) 225. The board refused to 
construe the New York Telephone Case 
as supporting the contention. It was 
pointed out that in that case an excess 
depreciation reserve invested in plant 
could not be used as a basis for requir- 
ing the company to give up for the bene- 
fit of future subscribers any part of its 
accumulations from past operations ; that 
profits of the past could not be used to 
sustain confiscatory rates for the future. 
The board said: 


It is the opinion of this commission that 
the facts and circumstances of the New 
York Telephone Company Case are so for- 
eign to the facts in the instant case that the 
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rule therein laid down cannot be taken as 
a criteria for the rule to be applied in this 
case. The general dicta in the New York 
Telephone Case is not controlling in this 
case. 

The New York decisions, above cited, are 
based upon the New York Telephone Case. 
The facts in the former cases are more near- 
ly on all fours with the instant case but this 
commission does not feel that they are con- 
trolling in view of the doubtful authority of 
~ New York Telephone Case upon such 

acts, 


Reference was made to the fact that 
many authorities had sanctioned the ex- 
clusion of donated property and con- 
tributions in aid of construction. It was 


said to be manifestly unfair to permit a 
utility to collect funds from the public 
in order to build its plant and then to per- 
mit the company to demand a return 
upon the value of such property. 

The commission considered both his- 
torical cost and cost of reproduction in 
determining fair value but held that his- 
torical cost must be given greater weight 
under a state statute which requires the 
determination of such sum as represents 
as nearly as can be ascertained the money 
honestly and prudently invested in the 
property. Re Otter Tail Power Co. 
(Case No. 3684). 


e 


Grant of Radio Station License Not 
Precluded by Interference 


oe in the intermittent serv- 
ice area of a radio station, which 
would be caused by the operation of a 
new station, does not necessarily preclude 
the establishment of the proposed station, 
according to a ruling of the Federal Com- 
munications Commission. The commis- 
sion refused to set aside its action grant- 
ing an application for a construction per- 
mit where it had found that public con- 
venience and necessity would be served. 
A contention that the owner of the 
present system would have been ad- 
versely affected, because of the grant of 
authority to the new station without 
notice or hearing, was rejected. The 
Communications Act, said the commis- 
sion, requires notice and an opportunity 
to be heard only so far as an applicant 
is concerned when his application is 


e 


denied. The act does not require notice 
or hearing with respect to others. 

A motion to strike from the evidence 
a study of interference conditions was 
denied. The study contained detailed ex- 
pert opinion and a substantial amount of 
factual data, and it was contended by the 
existing station representative that there 
was no opportunity to test this matter 
by cross-examination. The commission, 
however, said that it might consider such 
information, attached to the application, 
and it was under no legal duty to submit 
the same to the other station operator for 
cross-examination. Moreover, it was 
pointed out, the other operator had an 
opportunity to submit any information it 
might have to refute any statement, fac- 
tual or otherwise, made by the applicant. 
Re WCOL, Inc. (File No. B2-P-2508). 


Write-up Not Important on Bond Refunding 
At Improved Interest Cost 


_ New Jersey board approved the 
issuance of bonds and serial notes 
and the redemption of outstanding bonds 
on application by the Jersey Central 
Power & Light Company. The bonds, 
bearing interest at 34 per cent, would 
take the place of outstanding 5 per cent 


bonds and 44 per cent bonds. The notes, 
payable in instalments over a period of 
ten years, would bear interest at 34 per 
cent. Interest savings on the basis of 
sale of the bonds at 1003 net would 
amount to $435,863, or $473,437 on the 
basis of sale at 102 net. Present interest 
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requirements were $1,951,250. Some 
adjustment would be made because of 
the effect on taxes. The board, in con- 
sidering the reasonableness of the secu- 
rity prices, said: 

The 34 per cent bonds are proposed to be 
sold publicly at a minimum price of 1023, 
representing a yield to maturity of 3.35 per 
cent or at a more probable price of 104, rep- 
resenting a yield of 3.26 per cent. The mini- 
mum price to the public of 1023 was fixed 
in the application in view of the length of 
time likely to be required for the proceeding 
and the uncertainty as to the fluctuations of 
the bond market in the meanwhile. 


Present book cost of the utility plant 
was said to be substantially in excess of 
its original cost, but, said the board, the 
identification of write-ups does not create 
a supposition that the restatements of 
book cost were illegitimate, improper, or 
unreasonable at the time when made. 
Past recognition of appreciated value 
for accounting purposes, it was said, was 
implied by the decision of the supreme 
court of New Jersey in Passaic Consoli- 
dated Water Co. v. Board of Public 
Utility Comrs. (1927) 5 NJ Mis R 1078, 
PUR1928B, 242, 139 Atl 324, to the ef- 
fect that in 1925 a utility had the right 
to record on its books the full value of 


its property. The board said further: 


The aggregate amount of “write-up” rep- 
resents a variety of accounting transactions, 
including write-up to acquisition cost of 
property acquired in the process of integra- 
tion and write-up to engineering appraisals 
or to “present fair value.” Further, the 
mere fact of the existence of so-called 
“write-ups” is not in itself an indication of 
a lack of value at the present time. 

It is unnecessary for the board in the 
present proceeding to determine the exact 
original cost, acquisition appreciation, or 
“write-up” of the utility plant of the appli- 
cant, or to consider whether or not all 
amounts now recorded on the books of Jer- 
sey Central represent assets of continuing 
value. The bonds and notes proposed to be 
issued by the applicant are solely for the 
purpose of refunding outstanding higher in- 
terest-bearing bonds and paying expenses 
necessarily incurred in connection with such 
a transaction. 


It was pointed out that if the out- 
standing common stock of the corpora- 
tion represented an insufficient equity, 
such a deficiency would not be increased 
and ultimately might be partially cor- 
rected as a result of issuance of the re- 
funding bonds. Any inadequacy already 
existing would be affected only benefi- 
cially by the proposed refunding. Re 
Jersey Central Power & Light Co. 


Necessary Elements of Discrimination Enumerated 


Eh: Wisconsin commission dis- 
missed a complaint alleging that 
freight rates on coal between certain 
points were unreasonable and unjustly 
discriminatory in comparison with the 
rates between other points when it found 
that the rates assailed had not been shown 
to be unjust or discriminatory. 

It was admitted that a shipper is en- 
titled to just, reasonable, and nondis- 
criminatory rates. So, the commission 
said, the only question presented was 
whether the rates complained of were un- 
justly discriminatory. With respect to 
this it was held: 


Even if it be assumed that the creamery 
does use such coal, the evidence falls far 
short of showing injury to complainant 
thereby and thus proving unjust discrimina- 
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tion. Mere existence of a rate difference 
mile-for-mile and competition between 
points alleged to be preferred and preju- 
diced is not sufficient. There must be a 
showing that the complainant is actually in- 
jured by reason of the rate difference in 
its competition with the industry alleged to 
be preferred to establish undue prejudice 
and preference. 


One essential test of unjust discrimina- 
tion, the commission opined, is whether 
the complainant’s business would be like- 
wise improved if his rate remained the 
same and his competitor’s rate were in- 
creased, for discrimination can be cured 
as well by increasing the allegedly 
preferential rate as by reducing the rate 
alleged to be prejudicial. Jim Falls Dairy 
Co. v. Chicago, St. Paul, Minneapolis & 
Omaha R. Co. (2-R-1078). 
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Other Important Rulings 


. F ‘ue Pennsylvania commission held 

that an act of God is a good defense 
to a claim for demurrage; that a railroad 
company is entitled to recover demurrage 
charges which it paid under protest to a 
shipper when such charges had accrued 
while the carrier was unable to load or 
unload cars because of flood conditions. 
Central Iron & Steel Co. v. Pennsylvania 
Railroad Co. et al. (Complaint Docket 
Nos. 12693, 12694). 


The United States Court of Appeals 
for the District of Columbia held that 
even though the granting of a radio sta- 
tion license would result in such a reduc- 
tion in income as would cause deteriora- 
tion of existing radio station service, this 
does not alone constitute grounds for ap- 
peal from an order granting the license, 
since the question in each case is one of 
public interest. WOKO, Inc. v. Federal 
: ee Commission, 109 F (2d) 


The supreme court of Indiana held 
that the investment of depreciation re- 
serve funds of municipal plants in se- 
curities is no longer authorized by 
statute. Such funds must be deposited as 
other public funds, subject to the uses 
authorized by the applicable statutes. 
Wilkins et al. v. Leeds, 25 NE(2d) 442. 


The New York commission declared 
that it would not approve a proposed re- 
organization of a traction company where 
an analysis of the financial status of the 
system showed that the newly organized 
company would start off with liabilities 
in excess of assets. Moreover, the com- 
mission would not authorize the issuance 
of bonds for twenty years, even if ap- 
parent earnings would be sufficient to 
cover the interest, when the property cov- 
ered by the mortgage consisted largely of 
units having a life of about one-half the 
term of the mortgage. Re United Trac- 
tion Co. (Case No. 9891). 


The California commission, in author- 
izing only part of a requested increase in 
rates for the transportation of news- 
papers, declared that a carrier cannot 
justify a rate increase by comparing the 
proposed rates with those of other car- 
riers where it is not shown that similar 
conditions attend transportation. Re 
Pacific Electric Railway Co. (Application 
No. 22540, Decision No. 32902). 


An appellate court of Missouri has 
held that a penalty charged by a carrier 
for improperly packing merchandise is 
not a rate and hence constitutes a double 
charge which cannot be sustained even 
with commission approval, where such 
penalty has no relation to a reasonable 
transportation charge or a reasonable in- 
spection fee based on the cost of making 
the inspection. Smith v. Thompson, 137 
SW (2d) 981. 


The supreme court of appeals of West 
Virginia held that Code, 8A-4-26, which 
enables municipalities to acquire and 
establish water, gas, and electric systems, 
does not authorize the use of the power 
of eminent domain for the acquisition of 
privately owned public utilities. City of 
Mullens v. Union Power Co. et al. 7 
SE (2d) 870. 


The supreme court of Ohio held that 
where continuing jurisdiction over the 
subject of emergency rates was specifi- 
cally retained by the commission in a 
rate order, the commission had jurisdic- 
tion of a subsequent complaint asking 
an order that trunk lines cease and de- 
sist from alleged violations of law com- 
plained of and that the commission fix 
and order, in substitution of rates com- 
plained of, such rate or rates as the com- 
mission should determine not to be in 
conflict with its controlling and outstand- 
ing orders. Pennsylvania Railroad Co. 
et al. v. Public Utilities Commission, 26 
NE(2d) 583. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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NEW YORK TELEPHONE CO. 


v. JAMESTOWN TELEPHONE CORP. 


NEW YORK COURT OF APPEALS 


New York ae Company 


Jamestown Welaphvense Corporation 


(— NY —, 26 NE(2d) 295.) 


Telephones, § 11 — Intercompany obligations — Joint traffic agreement — Effect 


of termination. 


The amount to be paid by a local telephone company to a long-distance 
company for toll service following the termination of a joint traffic agree- 
ment is measured in accordance with an implied contract to pay the reason- 
able value of the benefits received and not in accordance with the terms of 
the express contract which has been terminated. 


Service, § 468 — Telephone companies — Toll service — Contracts. 
Discussion of the obligation of a long-distance telephone company and a 
local telephone company to furnish service to the public, under regulation 
by the state Commission, regardless of contractual relationships between the 


companies, p. 69. 


[March 12, 1940.] 


oo from judgment of Appellate Division of the Supreme 

Court sustaining a judgment in favor of a local telephone 

company in a suit by a long-distance telephone company to re- 

cover for services alleged to have been rendered under a joint 

traffic agreement; affirmed. For lower court decision, see 256 

App Div 1,8 NY Supp (2d) 948, and for permission to appeal, 
see 256 App Div 1046, 11 NY Supp (2d) 549. 


APPEARANCES: Lyman M. Bass, 
of Buffalo, for appellant; John Lord 
O'Brian, of Buffalo, for respondent. 


Lenman, C. J.: The defendant, 
Jamestown Telephone Corporation, is 
the sole telephone company in the city 
of Jamestown. Its wires extend only 
15 miles beyond the city. The plain- 
tiff, New York Telephone Company, 
maintains a telephone system extend- 
ing to all parts of the state. The de- 
[5] 


fendant corporation was formed to 
take over the business and property 
of a corporation which had been con- 
trolled by the New York Telephone 
Company and had been operated as 
part of its general telephone system, 
and the business and property of Home 
Telephone Company, a local inde- 
pendent telephone company. The New 
York Telephone Company received 
part of the stock of the defendant, 
Jamestown Telephone Corporation. 
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Jamestown Telephone Corporation be- 
gan to do business on May 1, 1919, 
and, by instrument dated the same day, 
the New York Telephone Company 
and Jamestown Telephone Corpora- 
tion entered into an agreement fixing 
the obligations of the parties in con- 
nection with “joint traffic” or the ex- 
change of long-distance telephone mes- 
sages. The New York Telephone 
Company agreed to connect its tele- 
phone system with the system of the 
Jamestown Corporation. The New 
York Telephone Company, acting in 
behalf of both companies, filed with 
the Public Service Commission, in 


accordance with the Public Service 
Law (Consol. Laws, Chap. 48), § 92, 
a schedule of tolls for the joint traffic. 
The local telephone corporation agreed 
to furnish switchboard and other serv- 
ice so that messages to points outside 
of the Jamestown district, but orig- 


inating in the Jamestown district, and 
messages to subscribers in Jamestown, 
but originating outside of the James- 
town district, could be transmitted 
over the connected wires of both com- 
panies. For such services, payment 
was to be made in accordance with 
rates fixed by the contract and tolls 
upon joint messages were to be divided 
in accordance with a standard or 
measure defined in the contract. Since 
the date of that contract, the parties, 
pursuant to its terms, have exchanged 
telephone messages and, until March 
1, 1932, payments were made in ac- 
cordance with the terms of the con- 
tract, as subsequently modified in par- 
ticulars not material to any question 
presented upon this appeal. Since that 
date, the defendant, Jamestown Tele- 
phone Corporation, has made no pay- 
ments to the plaintiff. The plaintiff 
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brought this action to recover amounts 
which are due from the defendant 
pursuant. to the terms of the contract, 
if the contract is still in existence and 
fixes the amounts to which each party 
would be entitled for services rendered 
and for its share of the tolls for mes- 
sages passing over the lines of both 
parties. The defendant claims that 
the contract came to an end on March 
1, 1932, and that upon the exchange 
of messages thereafter each party was 
under an obligation to pay the reason- 
able value of what it received from 
the other party, but not the amounts 
fixed by the contract. 


The contract provided that “unless 
sooner terminated as herein provided, 
this agreement shall continue until the | 
Ist day of May, 1929, and thereafter 
until the expiration of ninety days af- 
ter notice of termination given in writ- 
ing by either party hereto to the other, 
unless terminated on said date by nine- J 
ty days’ previous notice so given.” It 
is undisputed that Jamestown Tele- 
phone Corporation gave notice of 
termination in writing ninety days be- 
fore the Ist day of March, 1932. It 
is also undisputed that after March 1, 
1932, the parties continued to render 
services and to exchange messages in 
the same manner as before that date. 
The plaintiff claims that the defend- 
ant, Jamestown Telephone Corpora- 
tion, may not continue to exchange 
messages with New York Telephone 
Company as provided in the contract 
and reject or terminate the obligation 
created by the contract to pay the 
amount fixed by that contract. Obli- 
gation to pay for benefits received is 
not denied by the defendant. The 
issue between the parties is whether 
the amount to be paid must be meas- 
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yred in accordance with the terms of 
the express contract or in accordance 
with an implied contract to pay the 
reasonable value of such benefits. 
Where, after the expiration of a 
contract fixing the reciprocal rights 
and obligations of the parties, they 
continue to do business together, the 
conduct of the parties may at times 
permit, or even constrain, a finding 
that the parties impliedly agree that 
their rights and obligations in connec- 
tion with such business should con- 
tinue to be measured as provided in 
the old contract. Even in such case, 
however, the reciprocal obligations 
arise from the new implied contract 
and, unless an intent to make such a 
new contract is expressed or may be 
fairly inferred from the conduct of 
the parties, the obligations of the par- 
ties are as matter of law not measured 
by the terms of the contract which has 
expired. Harlem Gaslight Co. v. May- 
or of New York (1865) 33 NY 309. 
No distinction, in principle, can be 
drawn here between a contract which, 
according to its terms, expires on a 
date fixed by the parties at the 
time the contract is made and a con- 
tract which expires at a date fixed 
thereafter by notice given in accord- 
ance with the terms of the contract. 
Peoples Trust Co. v. Schultz Novel- 
ty & Sporting Goods Co. (1926) 244 
NY 14, 154 NE 649. Here notice 
Was sO given and, according to its 
terms, the contract expired on March 
1, 1932, unless that notice was with- 
drawn or rendered ineffective by sub- 
sequent acts or words of the parties. 
The problem presented upon this ap- 
peal is whether the notice was in fact 
withdrawn or rendered ineffective by 
the subsequent acts of the defendant. 


The defendant having given notice 
that the contract would end on March 
1, 1932, did nothing in the interval 
which evinced any intention to with- 
draw the notice or which was in any 
way inconsistent with such notifica- 
tion. Nothing occurred thereafter 
which dictates or, indeed, permits an 
inference that the defendant intended 
to withdraw its notice. On the con- 
trary, it affirmatively appears from 
correspondence between the parties 
that the defendant did not intend to 
withdraw its notice and always con- 
tended that the contract was at an end; 
and the plaintiff recognized that the 
contract was terminated, though it did 
suggest, in a letter sent on February 
23, 1932, a week before the termina- 
tion of the contract, that pending the 
making of a new traffic agreement “ac- 
counts between the two companies 
shall continue to be adjusted and paid 
monthly in accordance with the exist- 
ing basis, subject, however, to subse- 
quent adjustment in accordance with 
such bases as may be so agreed upon 
to be in effect on and after March 1, 
1932.” The rights and obligations of 
the parties after March 1, 1932, can- 
not be measured by the terms of the 
contract which had come to an end on 
March Ist. Though after the expira- 
tion of an express contract, an implied 
contract containing the same terms 
may arise from the conduct of the 
parties, that is not the case here. In- 
stead of implied acceptance of the old 
obligations, there was here express re- 
pudiation of such obligations. So the 
courts below have held. 


Analogy is incomplete between cases 
where a party to a contract asserts a 
right to rescind for fraud or breach of 
contract and a case where a party to 
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a contract asserts a right given by con- 
tract to limit its life by notice that the 
contract will terminate at a time fixed 
by the notice in accordance with the 
provisions of the contract. In the 
first group of cases there can be no 
rescission where the breach of contract 
or fraud has been waived by the party 
who has been wronged ; and, as matter 
of law, right to rescind must be exer- 
cised promptly after the injured party 
learns of the wrong. Acceptance of 
benefit under the contract with knowl- 
edge of the wrong constitutes a waiver 
of the wrong. Notice of rescission for 
wrong which has been waived is, of 
course, a futile act and even after no- 
tice of rescission has been given, the 
wrong may at times be waived or the 
rescission may be abandoned and the 
contract kept alive by act of the par- 
ties. Recognition that the contract is 
still in force may prove such abandon- 
ment and constitute a waiver of a pre- 
vious breach. Cf. Gravenhorst v. 
Zimmerman (1923) 236 NY 22, 32, 
139 NE 766, 27 ALR 1465. In the 
second group of cases the right to 
terminate is absolute and there can be 
no question of waiver of previous 
wrong and no question of right to 
retain benefits during the interval be- 
tween notice of termination and the 
date when termination becomes effec- 
tive. 

The plaintiff leans heavily on the 
decision of this court in Cammack v. 
Slattery & Bro. (1925) 241 NY 39, 
148 NE 781, 782, as authority for 
the contention that even where notice 
of termination is given pursuant to the 
express terms of a contract, the notice 
is futile if the party giving the notice 
thereafter accepts benefits under the 
33 PUR(NS) 


contract. In that case, the defendant 
agreed to pay to the plaintiff royalties 
upon radiators, manufactured and sold 
by the defendant, which embodied 
ideas and conformed to plans of the 
plaintiff. The contract was terminable 
at will and it appears that the defend- 
ant gave to the plaintiff ‘notices of a 
desire and intention to terminate” the 
contract. Notice of termination was, 
however, accompanied by acts incon- 
sistent with any intention to terminate, 
for the defendant continued to manu- 
facture and sell the radiators and the 
court there said that, “. . of course, 
it would be unreasonable and_ in- 
equitable to hold that the defendant 
might, in form, terminate its contract 
and then continue to manufacture 
radiators without the payment of any 
royalties such as it had agreed to pay.” 
241 NY at p. 45. The obligation of 
a contract terminable at will to pay 
royalties for the right to manufacture 
an article, according to plans and de- 
signs of another person, continues un- 
til the contract is effectually terminat- 
ed, and effective termination does not 
arise from mere notice of intention 
without relinquishment of benefits de- 
rived from the contract. In such case 
notice of intention is completely nega- 
tived by acts. Notice of intention to 
terminate a contract is an empty ges- 
ture where it appears that the intention 
is to terminate only the obligation im- 
posed by the contract and not the right 
to benefits derived from the contract, 
for the contract gives no right of par- 
tial revocation. So we held in that 
case, but the rule has no application 
here for here on the date when the 
notice became effective according to 
the terms of the contract, nothing had 
been said or done which rendered the 





inate, 
lanu- 
d the 
urse, 
| in- 
idant 
tract 
cture 
any 
pay.” 
mn of 
) pay 
cture 
1 de- 
$ un- 
‘inat- 
$ not 
ntion 
s de- 
case 
1ega- 
yn to 
ges- 
ition 
) im- 
right 
ract, 
par- 
that 
ation 
| the 
g to 
had 
1 the 


NEW YORK TELEPHONE CO. v. JAMESTOWN TELEPHONE CORP. 


notice ineffective. Then the contract 
was at an end. 

The plaintiff would not be in any 
better position even if it were assumed 
that the notice of termination could be 
rendered ineffective thereafter by any 
word or act of the defendant, incon- 
sistent with the notice, or which 
would, as matter of law, constitute an 
afirmance of the contract for, in this 
case, no such word or act of the de- 
fendant has been shown. Both plaintiff 
and defendant are public service cor- 
porations and in the performance of 
their public functions they are subject 
tocommand and direction of the Pub- 
lic Service Commission. The so-called 
traffic agreement of 1919 fixed the 
right and obligations of the parties in 
respect to long-distance messages over 
the lines of the parties. If the parties 
had not entered into such a written 
agreement, the Public Service Com- 
mission would have had power to di- 
rect that the lines be connected and 
that the two corporations give to the 
public service over the joint lines. 
Then, the Public Service Commission 
would also have fixed the service which 
each must perform and the proportion 
of the joint tolls which each should re- 
ceive. Public Service Law, § 97, subd. 
3. The duty to exchange messages 
and to give joint service did not arise 
solely from the contract and would not 
cease with termination of the contract. 
The public, too, has an interest in the 
performance of that duty and from the 
time that the parties filed a joint 


schedule for service to the public to be 
performed jointly, the public duty be- 
came fixed and could not be destroyed 
by mutual agreement without the ap- 
proval of the Public Service Commis- 
sion. Neither party attempted to with- 
draw or modify the schedule of rates 
filed with the Public Service Commis- 
sion and until an application for such 
relief is made and is granted by the 
Commission, both companies are un- 
der a duty to continue to furnish joint 
service to the public. The termination 
of the contract had the effect, and was 
intended to have the effect, only of 
ending the reciprocal private obliga- 
tions of the parties towards each other 
in connection with the joint service 
and the division of receipts therefrom. 
The defendant has not demanded or 
received from the plaintiff any service 
which the plaintiff was not bound to 
render so long as the joint schedule 
remained in effect. Continuance of 
a joint service to the public, which nei- 
ther party could lawfully discontinue 
without permission of the Public Serv- 
ice Commission, is not in law or in 
fact inconsistent with notice of termi- 
nation of a contract, fixing, as between 
the parties, rights and obligations in 
the performance of the joint service. 

The judgment should be affirmed, 
with costs. 


Loughran, Finch, Rippey, and Con- 
way, JJ., concur. 


Sears and Lewis, JJ., taking no part. 


Judgment affirmed. 





33 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


SECURITIES AND EXCHANGE COMMISSION 


Re Eastern Shore Public Service Company 


[File No. 31-221, Release No. 1973.] 


Intercorporate relations, § 19.23 — Holding company regulation — Exemption — 
Company predominantly a public utility. 


1. Relative size of subsidiaries and their business as compared with that of 


a holding company are among the facts to be considered in determining | 


whether an applicant for exemption under § 3(a) (2) of the Holding Com- 


#i. 


Intercor porate relations, § 19.23 — Holding company regulation — Exemption — 


Integrated system. 


2. The availability of an exemption under § 3(a) (2) of the Holding | 


Company Act does not turn upon the question of whether a holding com- 


pany and its subsidiaries form a single integrated operating system, p. 72. § 


Intercorporate relations, § 19.23 — Holding company regulation — Exemption. 


3. The reasons compelling a holding company to conduct its operations | 
through a number of corporations rather than a single corporation are im- } 
material on an application for exemption under § 3(a) (2) of the Holding § 


Company Act, p. 72. 


Intercorporate relations, § 19.23 — Holding company exemption — Operation in § 


noncontiguous states. 


4. A holding company is not entitled to an exemption as predominantly a | 
public utility company whose operations as such do not extend beyond the § 
state in which it is organized and states contiguous thereto, under § 3(a) 3 
(2) of the Holding Company Act, when its operations extend into two § 
states separated at the nearest point by a strip of land approximately 30 § 


to 35 miles in width, p. 74. 


Definitions — Contiguous. 


Contiguous, within the meaning of the Federal Holding Company Act, con- : 
sidered with respect to its primary meaning and secondary meaning as § 


relating to actual contact or relating to nearness, p. .... 
[March 11, 1940.] 


PPLICATION for holding company exemption under § 3(a) 
(2) of the Public Utility Holding Company Act; demed. 


v 


AppEARANCES: Lewis M. Dabney, Munson, Lynne A. Warren, and F. 


Jr., of the Public Utilities Division of _W.C. Webb, for Eastern Shore Pub- 
the Commission; Moultrie Hitt, G. H. lic Service Company (Delaware). 
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pany Act, 15 USCA, § 79, is predominantly a public utility company, p. | 
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RE EASTERN SHORE PUBLIC SERVICE CO. 


By the CoMMISssION: Eastern 
Shore Public Service Company (Dela- 
ware) (hereinafter referred to as ap- 
icant) has filed an application for 
exemption as a holding company un- 
der § 3 (a) (2) of the Public Utility 
Holding Company Act of 1935, 15 
USCA, § 79c. After appropriate no- 
tice, a hearing was held before a trial 
examiner. Requested findings of fact 
aid briefs were submitted, and oral 
argument was had before the Commis- 
sion. 

The applicant is a Delaware corpora- 
tion and owns and operates utility as- 
sts in that state! In addition, it con- 
trols a number of public utility com- 
panies in Maryland and Virginia and 
is therefore a holding company with- 
in the meaning of the act. Its claim 
for exemption is based upon the con- 
tention that it is “predominantly a pub- 
lic utility company whose operations 
as such do not extend beyond the state 
in which it is organized and states 
contiguous thereto.” 

The applicant owns all the outstand- 
ing securities of Eastern Shore Public 
Service Company of Maryland, Del- 
marva Power Company, and Eastern 
Shore Public Service Company of Vir- 
ginia. The former two companies are 
Maryland corporations and operate 
utility assets in that state; the latter 
company is a Virginia corporation and 
operates utility assets in Virginia. In 
addition, the applicant owns the com- 





1Two-thirds of the voting securities of the 
applicant are owned by Eastern Power Com- 
pany and one-third by Virginia Power Com- 
pany. These companies are both direct sub- 
sidiaries of Southeastern Electric and Gas 
Company which is a direct subsidiary of 
General Gas and Electric Company. The 


latter is a direct subsidiary of Associated Gas 
and Electric Corporation which, in turn, is a 
direct subsidiary of Associated Gas and Elec- 
tric Company, 


mon and preferred stocks and $157,- 
000 of the bonds of Maryland Light 
and Power Company, an electric util- 
ity, incorporated and operating utility 
assets in Maryland. The remaining 
bonds, aggregating $1,092,000, are 
outstanding in the hands of the public. 
Approximately 92 per cent of the 
combined revenue of applicant and its 
subsidiaries is derived from the sale of 
electricity. The applicant and each of 
its subsidiaries except the Delmarva 
Power Company carries on a small ice 
business; in addition, Eastern Shore 
Public Service Company of Maryland 
sells a small amount of gas at retail. 

There are outstanding in the hands 
of the public $7,050,000 of the appli- 
cant’s bonds which are secured by di- 
rect lien on its own physical property 
and a pledge of all the securities of its 
subsidiaries except those of the Mary- 
land Light and Power Company. In 
addition, there are outstanding in the 
hands of the public $3,253,000 of the 
preferred stock of the applicant. 

[1] We have set forth in other cases 
the standards we deemed controlling in 
the disposition of applications under 
§ 3 (a) (2). See Re Union Electric 
Co. of Missouri (1939) 5 SEC —, 31 
PUR(NS) 13, Holding Company Act 
Release No. 1621; Re West Penn 
Power Co. (1939) 5 SEC —, 32 PUR 
(NS) 47, Holding Company Act Re- 
lease No. 1779: Re Potomac Edison 
Co. (1939) 5 SEC —, 32 PUR(NS) 
56, Holding Company Act Release 
No. 1789. Among the facts to be 
considered in determining whether ap- 
plicant is “predominantly a public util- 
ity company” within the meaning of 
§ 3 (a) (2) of the act is the relative 
size of the subsidiaries and their busi- 
ness as compared with that of the ap- 
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plicant. As of December 31, 1938, 
the fixed capital of the applicant was 
$3,947,382, or 28.2 per cent of the 
combined capital of the system com- 
posed of applicant and its subsidiaries ; 
the fixed capital of the subsidiaries 
was $10,081,097, or 71.8 per cent of 
the combined capital of the system. 
During the year ending December 31, 
1938, the operating revenues of the 
applicant (after eliminating intercom- 
pany sales) were $636,617, or 23.3 
per cent of the combined operating rev- 
enues of the system. On the other 
hand, the operating revenues of the 
subsidiaries were $2,097,748, or 76.7 
per cent of the total.2. Other compar- 
ative figures show the business of the 
subsidiaries to be substantially larger 
than that of the applicant.’ 

[2, 3] The applicant contends that 
it is, nevertheless, predominantly a 
utility company since it actually man- 
ages the subsidiaries and, in effect, op- 
erates a single utility system serving 
a compact and homogeneous area.* It 
contends that separate corporations 


have been set up in Maryland and Vir. 
ginia because the laws of those states 
prevent the operation of a utility by a 
foreign corporation. Applicant fur- 
ther states that since the laws of Mary- 
land impose a tax on property owned 
by a Maryland corporation in other 
states, a separate Delaware corporation 
has been retained in order to avoid 
taxation of the same property by both 
states. It is stated that the Delmarva 
Company exists as a separate corpora- 
tion in order to take advantage of a 
local tax exemption, and the Maryland 
Light and Power Company retains its 
separate corporate entity because it has 
bonds outstanding in the hands of the 
public. It is planned to merge the lat- 
ter two companies into Eastern Shore § 
Public Service Company of Maryland | 
when that is deemed feasible. 

In Re Union Electric Co. of Mis- 
souri, supra, we held that the avail- | 
ability of an exemption under § 3 (a) § 
(2) does not turn upon the question of 
whether the holding company and its 
subsidiaries form a single integrated 





2 The view that an exemption under § 3(a) 
(2) cannot be granted where the subsidiaries 
are larger than the parent company is sup- 
ported by the legislative history of the act. 
In Sen. Rep. No. 621, 74th Cong. Ist Sess. 
it is stated at page 24 that an exemption un- 
der § 3(a) (2) is available when “the com- 


a E.S.P.S. Co. (Deb.) % 
$3,947,382 


636,617 
184,366 
13,562,472 


Total Assets ...c0 seuss bunnies $13,017,431 * 


Fixed Capital ....... 
Operating Revenues 
(Eliminating Intercompany Sales) ... 
Operating Income 
Sat: OMICS . os ceseees 


pany is itself a utility, being a holding com- | 
pany only in form by reason of the fact that it | 
has one or more minor subsidiary utilities.” | 
The House Report contains identical language. § 
See House Rep. No. 1318, 74th Cong. Ist | 
Sess. p. 10. 4 


As of December 31, 1938 

Subsidiaries 

$10,081,097 
2,097,748 


718,313 
39,313,464 


$10,641,190 


28.2 


23.3 
20.4 
25.6 


55.0 


* This reflects the company’s large holdings in securities of subsidiaries which aggregate 


approximately $8,000,000. 


4In the exceptions to the report of the trial 
examiner and the reply brief, counsel for 
applicant argued that applicant operates only 
in Delaware and the subsidiaries exist as dis- 
tinct corporations and operating companies. 
On oral argument before this Commission, 
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counsel to the applicant abandoned this post- 
tion, and argued that the separate corporate 
identity of the subsidiaries should be disre- 
garded and the applicant considered as 4 
single unit operating properties in Maryland, 
Virginia, and Delaware. 
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RE EASTERN SHORE PUBLIC SERVICE CO. 


operating system. We also considered 
immaterial the reasons compelling the 
applicant to conduct its operations 
through a number of corporations 
rather than a single corporation. Since 
that case is directly in point, we quote 
at length therefrom. We stated in 
that case, 31 PUR(NS) at pp. 21- 
BB: 

“Applicant has in effect urged that 
in construing § 3 (a) (2) of the act 
consideration must be given to the 
physical interconnections of a holding 
company and its subsidiaries and to 
the reasons, whether based upon state 
laws or otherwise, underlying the sep- 
arate incorporation of the subsidiaries. 
In other words, applicant would have 
us interpret clause (2) as if, at the 
end thereof, these words appeared: 
‘In considering whether this clause (2) 
is applicable, the operations of the 
holding company’s operating subsidi- 
aries shall be regarded as if they were 
part of the operations of such holding 
company, if the Commission finds (A) 
that all such subsidiaries are operat- 
ing in states contiguous to the state 
in which such holding company is it- 
self operating and (B) that such 
holding company and such subsidiaries 
form one integrated, physically inter- 
connected operating system and (C) 
that such subsidiaries would probably 
cease to exist were it not for (1) the 
provisions of the laws of such con- 
tiguous states prohibiting the holding 
company itself from operating in such 
states or (II) some other equally co- 
gent reason.’ It is clear that such is 
neither the literal meaning of the lan- 
guage of clause (2) nor the meaning 
which would ordinarily be associated 
with its language. 

“Moreover, it is clear to us that such 


an interpretation is at variance with 
the expressed policy of Congress con- 
tained in the language of that subsec- 
tion. It is significant that in three of 
the coordinate subsections of § 3 (a), 
i. e., (1), (3), and (5), Congress 
specifically referred to the operations, 
activities, or place of incorporation of 
the subsidiaries of the holding com- 
pany seeking exemption. On _ the 
other hand, in subsection (2) of § 3 
(a) there is not a single word referring 
to subsidiaries. 

“That significant difference between 
those subsections emphasizes the fact 
that the language of subsection (2) 
—which is the only pertinent subsec- 
tion in this case—requires the Com- 
mission, in passing upon a requested 
exemption under that subsection, to 
confine its attention solely to the op- 
erations and place of incorporation of 
the holding company itself. The ex- 
emption is to be granted under that 
subsection only if ‘such holding com- 
pany is predominantly a public utility 
company (i. e., an operating com- 
pany) whose operations as such (i. e., 
as an operating company) do not ex- 
tend beyond the state in which tf is 
organized and states contiguous there- 
to.’ Nothing is said in that subsection 
about a holding company having sub- 
sidiaries which are organized and op- 
erated in contiguous states. 

“If, then, we do not import into 
subsection (2) criteria or language 
contained in other coordinate subsec- 
tions of the same section, and if we 
adhere, instead, to the literal meaning 
of subsection (2) and give to its words 
their usual meaning, it is plain that 
under that subsection Congress intend- 
ed us to ignore as irrelevant the place 
of operation of the operating subsidi- 
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aries of the holding company, and 
that we should in the instant case con- 
sider solely whether the operations of 
Union Electric Company of Missouri 
itself, as an operating company, are 
confined to the state of Missouri and 
contiguous states.” 


“In addition, the courts, in passing 
upon suggested interpretations of stat- 
utes, involving the importation of lan- 
guage not there found, have frequent- 
ly repudiated such interpretations on 
the ground that if such had been the 
legislative intent, ‘tt would have been 
very easy to say so."* The ‘very-easy- 

“16 See, for example, Farrington v. Tennes- 
see (1878) 95 US 679, 689, 24 L ed 558; 
Union Nat. Bank v. Matthews (1879) 98 US 
621, 627, 25 I. ed 188; Baltimore & P. R. Co. 
v. Grant (1879) 98 US 398, 403, 25 L ed 231; 
Vicksburg, S. & P. R. Co. v. Dennis (1886) 
116 US 665, 670, 29 L ed 770, 6 S Ct 625; 
United States v. Chase (1890) 135 US 255, 
259, 34 L ed 117, 10 S Ct 756; United States 
v. Koch (1889) 40 Fed 250, 252; Harrington 
v. Herrick (1894) 12 CCA 231, 64 Fed 468, 
471; Central Real Estate Co. v. Commission- 
ay Internal Revenue (1931) 47 F(2d) 1036, 
1 bag 


to-say-so’ rule has peculiar pertinence 
as applied to subsection (2). For 
elsewhere in this very statute, as, for 
example, in § 11 (b) (1), Congress 
explicitly made the existence of an in- 
tegrated or physically interconnected 
operating system an important relevant 
fact, and an ‘integrated public utility 
system’ is expressly defined in § 2 (a) 
(29). Plainly, if Congress had in- 
tended to make physical interconnec- 
tion a relevant criterion under subsec- 


tion (2) of § 3 (a) it had at hand in 
§ 2 (a) (29) the precise words of 
art to’ express that intention. It js 
significant, therefore, that no such def. 
inition was used in § 3 (a) (2).” 
[4] Even if we assumed that ap. 
plicant and its subsidiaries formed 3 
single operating unit, we would never. 
theless be constrained to deny the ap- 
plication upon the ground that Dek. 
ware, the state in which applicant op- 
erates, is not, within the meaning of 
the act, “contiguous” to Virginia, the 
state in which one of its subsidiaries 
operates. An examination of the au- 
thorities reveals that “contiguous” has 
a primary meaning of actual contact, 
and a secondary meaning of near’ 
In United States v. Hunter (1936) 
80 F (2d) 968, 969, the court stated: 
“Etymologically and generally, con- 
tiguous means touching together, in | 
contact with. An examination of the | 
cases collected in Words and Phrases | 
shows that this meaning is generally | 
applied by the courts, but a looser | 
meaning has been given where the leg- | 
islative or contractual intent so re- | 
quires. The term ‘foreign contiguous § 
territory’ has appeared in our immi- | 
gration laws at least since 1882, Supp. | 
Rev. Stats. Chap. 374, 8 USCA §§ | 
145, 216, and we are informed it has | 
always been construed in the strict | 
sense as referring only to Mexico and | 
Canada.” 
Virginia and Delaware are separat- | 
ed at the nearest point by a strip of J 





5“The word ‘contiguous’ has the primary 
meaning of actual contact or uninterrupted 
connection and does not imply territory or dis- 
tricts separated by other territory.” Elliot 
Common School District No. 48 v. County 
Board of School Trustees (Tex Civ App 
1934) 76 SW (2d) 786, 789. In accord: Rich 
v. Chicago (1894) 152 Ill 18, 38 NE 255; 
Adams v. Quincy (1889) 130 Ill 566, 22 NE 
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624, 6 LRA 155; Holston Salt & Plaster Co. 
v. Campbell (1892) 89 Va 396, 16 SE 274; § 
Linn County Bank v. Hopkins (1892) 47 
Kan 580, 28 Pac 606; Bolen Coal Co. v. Ryan 
(1892) 48 Mo App 512. 

6 “contiguous. L. contiguous from the root 
of contingere, to touch on_all sides.” Web- 
ster’s New International Dictionary, 2d Ed. 
1939. 
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land approximately 30 to 35 miles in 
width. Accordingly, even if applicant 
were predominantly a public utility 
company within the meaning of § 3 
(a) (2), it would not be entitled to 
an exemption under that section, for 
its operations would extend beyond 
the state in which it is organized and 
states contiguous thereto. 

For all of foregoing reasons, we 
hold that the applicant is not “pre- 
dominantly a public utility company 


tend beyond the state in which it is 
organized and states contiguous there- 
to.” Therefore we must deny the ap- 
plication. 

An order will be entered denying 
the application of Eastern Shore Pub- 
lic Service Company (Delaware) for 
exemption under § 3 (a) (2) of the 
act. 


By the Commission, Commissioners 
Mathews and Healy concurring in the 


whose operations as such do not ex- result. 





UNITED STATES SUPREME COURT 


ntact, 
near! 
ci Federal Communications Commission 
ated: 
con- v. 
er, in . : 
va Pottsville Broadcasting Company 
Irases | 
erally [No. 265.] 
ooser (— US —, 84 L ed —, 60 S Ct 437.) 
leg: | Radio, § 2 — Powers of Federal Commission — Licenses — Public convenience, 
head interest, or necessity. 
“ 1. Public convenience, interest, or necessity was made the touchstone for 
mmi- § the exercise of the Commission’s authority in granting or withholding per- 
supp. | mits for the construction of radio stations, and in granting or denying li- 


censes for the operation of stations, under the Federal Communications 
Act, p. 77. 


Procedure, § 2 — Powers of Federal Commission. 
2. Subordinate questions of procedure, in ascertaining the public interest 
when the Federal Communication Commission’s licensing authority is in- 
voked—the scope of the inquiry, whether applications should be heard con- 
temporaneously or successively, whether parties should be allowed to in- 
tervene in one another’s proceedings, and similar questions,—were ex- 
plicitly and by implication left to the Commission’s own devising under the 
Federal Communications Act so long as this observes the basic require- 
— designed for the protection of private as well as public interest, p. 


\ §§ 
t has | 
trict 


Appeal and review, § 70 — Mandate on reversal — Interpretation by court. 
3. A court’s interpretation of the scope of its own mandate after reversing 
and returning a case to the Federal Communications Commission is not 
necessarily conclusive, p. 78. 
75 33 PUR(NS) 
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Appeal and review, § 67 — Reversal and remand — Restriction on further pro. 


ceedings — New party. 


4. A circuit court of appeals, after reversing an order of the Federal Com- 
munications Commission denying a permit to construct a radio broadcasting 
station because of an erroneous ground relied upon by the Commission for 
denial, cannot require the Commission to set aside an order designating the 


application for hearing on a comparative basis with other applications and | 
to hear and reconsider the application on the basis of the record as original- 


ly made and in accordance with the opinion of the court, p. 78. 


Courts, § 4 — Jurisdiction — Statutory change — Radio regulation. 


Discussion of the lack of judicial power to create rights of priority with : 
respect to applications for authority to construct radio stations under the 
Federal Communications Act, in view of the exclusive power of Congress to | 


confer such priority, p. 81. 


[January 29, 1940.] 


Pipes to review judgment of United States Court of 
Appeals for the District of Columbia granting writ of man- 
damus requiring Federal Communications Commission to re- 
strict proceedings after remand of application for radio permit; 
judgment reversed with directions to dissolve writ of mandamus 


and to dismiss respondent’s petition. 


For same case below, see 


70:App DC 157, 105 F(2d) 36 


APPEARANCES: Solicitor General 
Jackson, of Washington, D. C., ar- 
gued the cause for petitioner ; Charles 
D. Drayton and Eliot C. Lovett, both 
of Washington, D. C., argued the 
cause for respondent. 


Mr. Justice FRANKFURTER deliv- 
ered the opinion of the court: 

The court below issued a writ of 
mandamus against the Federal Com- 
munications Commission, and, be- 
cause important issues of administra- 
tive law are involved, we brought the 
case here. 308 US —, 84 L ed —, 
60 S Ct 107. We are called upon to 
ascertain and enforce the spheres of 
authority which Congress has given 
to the Commission and the courts, re- 
spectively, through its scheme for the 
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regulation of radio broadcasting in 
the Communications Act of [June 19] 
1934, Chap. 652, 48 Stat. at L. 1064, 
as amended by the Act of May 20, 
1937, Chap. 229, 50 Stat. at L. 189, 
47 USCA § 151. 


Adequate appreciation of the facts 
presently to be summarized requires 
that they be set in their legislative 
framework. In its essentials the Com- 
munications Act of 1934 derives from 
the Federal Radio Act of [February 
23rd] 1927, Chap. 169, 44 Stat. at L. 
1162, as amended, July 1, 1930, 46 
Stat. at L. 844, Chap. 788, 47 USCA 
§ 96. By this act Congress, in order 
to protect the national interest in- 
volved in the new and far-reaching 
science of broadcasting, formulated 
a unified and comprehensive regula- 
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tory system for the industry.’ The 
common factors in the administration 
of the various statutes by which Con- 
gress had supervised the different 
modes of communication led to the 
creation, in the Act of 1934, of the 
Communications Commission. But 
the objectives of the legislation have 
remained substantially unaltered since 
1927. 

[1, 2] Congress moved under the 
spur of a widespread fear that in the 
absence of governmental control the 
public interest might be subordinated 
to monopolistic domination in the 
broadcasting field. To avoid this, 
Congress provided for a system of per- 
mits and licenses. Licenses were not 
to be granted for longer than three 
years, Communications Act of 1934, 
Title III, § 307 (d), 47 USCA § 307 


(d). No license was to be “construed 


to create any right, beyond the terms, 


conditions, and periods of the li- 
Id. § 301, 47 USCA § 301. 
In granting or withholding permits 
for the construction of stations, and 
in granting, denying, modifying, or 
revoking licenses for the operation of 
stations, “public convenience, inter- 
est, or necessity” was the touchstone 
for the exercise of the Commission’s 
authority. While this criterion is 
as concrete as the complicated factors 
for judgment in such a field of dele- 
gated authority permit, it serves as 
a supple instrument for the exercise 
of discretion by the expert body which 
Congress has charged to carry out its 
legislative policy. Necessarily, there- 


” 
cense. 


fore, the subordinate questions of pro- 
cedure in ascertaining the public in- 
terest, when the Commission’s licens- 
ing authority is invoked—the scope of 
the inquiry, whether applications 
should be heard contemporaneously or 
successively, whether parties should be 
allowed to intervene in one another’s 
proceedings, and similar questions— 
were explicitly and by implication left 
to the Commission’s own devising, so 
long, of course, as it observes the 
basic requirements designed for the 
protection of private as well as pub- 
lic interest. Id. Title I, § 4(j), 47 
USCA § 154(j). Underlying the 
whole law is recognition of the rapid- 
ly fluctuating factors characteristic of 
the evolution of broadcasting and of 
the corresponding requirement that 
the administrative process possess 
sufficient flexibility to adjust itself to 
these factors. Thus, it is highly sig- 
nificant that although investment in 
broadcasting stations may be large, a li- 
cense may not be issued for more than 
three years; and in deciding whether 
to renew the license, just as in deciding 
whether to issue it in the first place, 
the Commission must judge by the 
standard of “public convenience, in- 
terest, or necessity.” The Communica- 
tions Act is not designed primarily as 
a new code for the adjustment of con- 
flicting private rights through adjudi- 
cation. Rather it expresses a desire 
on the part of Congress to maintain, 
through appropriate administrative 
control, a grip on the dynamic aspects 
of radio transmission.* 





1For the legislative history of the Act of 
1927, see H. Rep. No. 464, S. Rep. No. 772, 
69th Cong. Ist Sess.; 67 Cong. Rec. 5473- 
5504, 5555-86; 5645-47; 12,335-59, 12,480, 
12,497-12,508, 12,614-18; 68 Cong. Rec. 2556— 
80, 2750-51, 2869-82, 3025-39, 3117-34, 3257-62, 
3329-36, 3569-71, 4109-55. A summary of the 


operation of previous regulatory laws may be 
found in Herring and Gross, Telecommunica- 
tions, pp. 239-245. 

® Since the beginning of regulation under the 
Act of 1927 comparative considerations have 
governed the application of standards of “pub- 
lic convenience, interest, or necessity” laid 
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[3,4] Against this background the 
facts of the present case fall into 
proper perspective. In May, 1936, 
the Pottsville Broadcasting Com- 
pany, respondent here, sought from 
the Commission a permit under 
§ 319, Title III, 47 USCA § 319, 
for the construction of a_ broad- 
casting station at Pottsville, Penn- 
sylvania. The Commission denied 
this application on two grounds: 
(1) that the respondent was financial- 
ly disqualified; and (2) that the ap- 
plicant did not sufficiently represent 
local interests in the community which 
the proposed station was to serve. 
From this denial of its application re- 
spondent appealed to the court below. 
That tribunal withheld judgment on 
the second ground of the Commis- 
sion’s decision, for it did not deem 
this to have controlled the Commis- 
sion’s judgment. But, finding the 
Commission’s conclusion regarding 
the respondent’s lack of financial quali- 
fication to have been based on an er- 
roneous understanding of Pennsyl- 
vania law, the court of appeals reversed 
the decision and ordered the “cause 

remanded to the Com- 
munications Commission for reconsid- 
eration in accordance with the views 
expressed.” Pottsville Broadcasting 
Co. v. Federal Communications Com- 
mission (1938) 69 App DC 7, 98 F 
(2d) 288. 


Following this remand, respondent 


petitioned the Commission to grant its 
original application. Instead of doing 
so, the Commission set for argument 
respondent’s application along with 
two rival applications for the same 
facilities. The latter applications had 
been filed subsequently to that of re- 
spondent and hearings had been held 
on them by the Commission in a con- 
solidated proceeding, but they were 
still undisposed of when the respond- 
ent’s case returned to the Commission. 
With three applications for the same 
facilities thus before it, and the facts 
regarding each having theretofore 
been explored by appropriate proce- 
dure, the Commission directed that 
all three be set down for argument be- 
fore it to determine which, “on a com- 
parative basis” “in the judgment of 
the Commission will best serve public 
interest.” At this stage of the pro- 
ceedings, respondents sought and ob- 
tained from the court of appeals the 
writ of mandamus now under review. 
That writ commanded the Commis- 
sion to set aside its order designating 
respondent’s application “for hearing 
on a comparative basis” with the other 
two, and “to hear and reconsider the 
application” of the Pottsville Broad- 
casting Company “on the basis of the 
record as originally made and in ac- 
cordance with the opinions” of the 
court of appeals in the original review 
(69 App DC 7, 98 F(2d) 288), and 
in the mandamus proceedings. Potts- 





down by the law. the Commission 
desires to point out that the test—‘public in- 
terest, convenience, or necessity—becomes a 
matter of a comparative and not an absolute 
standard when applied to broadcasting sta- 
tions. Since the number of channels is limited 
and the number of persons desiring to broad- 
cast is far greater than can be accommodated, 
the Commission must determine from among 
the applicants before it which of them will, 
if licensed, best serve the public. In a meas- 
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ure, perhaps, all of them give more or less 
service. Those who give the least, however, 
must be sacrificed for those who give the most. 
The emphasis must be first and foremost on 
the interest, the convenience, and the necessity 
of the listening public, and not on the interest, 
convenience, or necessity of the individual 
broadcaster or the advertiser.” Second An- 
nual Report, Federal Radio Commission, 1928, 
pp. 169, 170. 
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ville Broadcasting Co. v. Federal Com- 
munications Commission (1939) 70 
App DC 157, 105 F(2d) 36. 

The court of appeals invoked 
against the Commission the familiar 
doctrine that a lower court is bound to 
respect the mandate of an appellate 
tribunal and cannot reconsider. ques- 
tions which the mandate has laid at 
rest. See Re Sanford Fork & Tool 
Co. (1895) 160 US 247, 255, 256, 40 
Led 414, 416, 417, 16S Ct 291. That 
proposition is indisputable, but it does 
not tell us which issues are laid at rest. 
Cf. Sprague v. Ticonic National Bank 
(1939) 307 US 161, 83 L ed 1184, 
59 S Ct 777. Nor is a court’s inter- 
pretation of the scope of its own man- 
date necessarily conclusive. To be 
sure the court that issues a mandate is 
normally the best judge of its content, 
on the general theory that the author 
of a document is ordinarily the au- 
thoritative interpreter of its purposes. 
But it is not even true that a lower 
court’s interpretation of its mandate 
is controlling here. Cf. United States 
v. Morgan (1939) 307 US 183, 83 L 
ed 1211, 29 PUR(NS) 47, 59 S Ct 
795. Therefore, we would not be 
foreclosed by the interpretation which 
the court of appeals gave to its man- 
date, even if it had been directed to a 
lower court. 

A much deeper issue, however, is 
here involved. This was not a man- 
date from court to court but from a 
court to an administrative agency. 
What is in issue is not the relationship 
of Federal courts inter se—a relation- 
ship defined largely by the courts 
themselves—but the due observance by 
courts of the distribution of authority 
made by Congress as between its pow- 
er to regulate commerce and the re- 


viewing power which it has conferred 
upon the courts under Art. 3 of the 
Constitution. A review by a Federal 
court of the action of a lower court is 
only one phase of a single unified proc- 
ess. But to the extent that a Federal 
court is authorized to review an ad- 
ministrative act, there is superimposed 
upon the enforcement of legislative 
policy through administrative control 
a different process from that out of 
which the administrative action under 
review ensued. The technical rules 
derived from the interrelationship of 
judicial tribunals forming a hierarchi- 
cal system are taken out of their en- 
vironment when mechanically applied 
to determine the extent to which con- 
gressional power, exercised through a 
delegated agency, can be controlled 
within the limited scope of “judicial 
power” conferred by Congress under 
the Constitution. 


Courts, like other organisms, repre- 
sent an interplay of form and func- 
tion. The history of Anglo-American 
courts and the more or less narrowly 
defined range of their staple business 
have determined the basic characteris- 
tics of trial procedure, the rules of evi- 
dence, and the general principles of 
appellate review. Modern administra- 
tive tribunals are the outgrowth of con- 
ditions far different from those.* To 
a large degree they have been a re- 
sponse to the felt need of governmen- 
tal supervision over economic enter- 
prise —a supervision which could ef- 
fectively be exercised neither directly 
through self-executing legislation nor 
by the judicial process. That this 
movement was natural and its exten- 





8 See Maitland, The Constitutional History 
of England, pp. 415-418; Landis, The Admin- 
istrative Process, passim. 


79 33 PUR(NS) 





UNITED STATES 


sion inevitable was a quarter century 
ago the opinion of eminent spokesmen 
of the law.* Perhaps the most strik- 
ing characteristic of this movement 
has been the investiture of administra- 
tive agencies with power far exceeding 
and different from the conventional 
judicial modes for adjusting conflict- 
ing claims—modes whereby interested 
litigants define the scope of the in- 
quiry and determine the data on which 
the judicial judgment is ultimately 
based. Administrative agencies have 
power themselves to initiate inquiry, 
or, when their authority is invoked, 
to control the range of investigation 
in ascertaining what is to satisfy the 
requirements of the public interest in 
relation to the needs of vast regions 
and sometimes the whole nation in the 
enjoyment of facilities for transporta- 
tion, communication, and other essen- 
tial public services.> These differences 
in origin and function preclude whole- 
sale transplantation of the rules of 
procedure, trial, and review, which 
have evolved from the history and ex- 
perience of courts. Thus, this court 
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has recognized that bodies like the In- 
terstate Commerce Commission, into 
whose mould Congress has cast more 
recent administrative agencies, “should 
not be too narrowly constrained by 
technical rules as to the admissibility 
of proof,” Interstate Commerce Com- 
mission v. Baird (1904) 194 US 25, 
44, 48 L ed 860, 869, 24 S Ct 563, 
should be free to fashion their own 
rules of procedure and to pursue meth- 
ods of inquiry capable of permitting 
them to discharge their multitudinous 
duties. Compare New England Di- 
visions Case (Akron, C. & Y. R. Co. 
v. United States) (1923) 261 US 
184, 67 L ed 605, 43 S Ct 270. Tobe 
sure, the laws under which these agen- 
cies operate prescribe the fundamentals 
of fair play. They require that in- 
terested parties be afforded an oppor- 
tunity for hearing and that judgment 
must express a reasoned conclusion. 
But to assimiliate the relation of these 
administrative bodies and the courts 
to the relationship between lower and 
upper courts is to disregard the origin 
and purposes of the movement for ad- 





4See, for instance, the address of Elihu 
Root as president of the American Bar Asso- 
ciation: 

“There is one special field of law develop- 

ment which has manifestly become inevitable. 
We are entering upon the creation of a body 
of administrative law quite different in its ma- 
chinery, its remedies, and its necessary safe- 
guards from the old methods of regulation by 
specific statutes enforced by the courts. 
There will be no withdrawal from these ex- 
periments. We shall go on; we shall 
expand them, whether we approve theoretical- 
ly or not, because such agencies furnish pro- 
tection to rights and obstacles to wrongdoing 
which under our new social and industrial 
conditions cannot be practically accomplished 
by the old and simple procedure of legisla- 
tures and courts as in the last generation.” 
41 A. B. A. Rep. 355, 368, 369. 

5 See United States v. Lowden, 308 US 225, 
84 L. ed. —, 60 S Ct 248, decided December 
4, 1939; Herring, Public Administration and 
the Public Interest, passim. 
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6 The Communications Commission’s Rules 
of Practice, Rule 106.4, provided that “the 
Commission will, so far as practicable, en- 
deavor to fix the same date for hear- 
ing on all applications which present 
conflicting claims excepting, however, 
applications filed after any such application 
has been designated for hearing.” Respondent 
contends, and the court below seemed to be- 
lieve that this rule bound the Commission to 
give respondent a noncomparative considera- 
tion because its application had been set down 
for hearing before the later and rival applica- 
tions were filed. The Commission interprets 
this rule simply as governing the order in 
which applications shall be heard, and not 
touching upon the order in which they shall 
be acted upon or the manner in which they 
shall be considered. That interpretation 1s 
binding upon the courts. American Teleph. 
& Teleg. Co. v. United States (1936) 299 US 
a 81 L ed 142, 16 PUR(NS) 225, 57 S Ct 
170. 
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ministrative regulation and at the 
same time to disregard the traditional 
scope, however far-reaching, of the 
judicial process. Unless these vital 
diferentiations between the functions 
of judicial and administrative tribu- 
nals are observed, courts will stray out- 
side their province and read the laws 
of Congress through the distorting 
lenses of inapplicable legal doctrine. 

Under the Radio Act of 1927, as 
originally passed, the court of ap- 
peals was authorized in reviewing ac- 
tion of the Radio Commission to “al- 
ter or revise the decision appealed 
from and enter such judgment as to 
itmay seem just.’’ Section 16 of the 
Radio Act of [February 23] 1927, 44 
Stat. at L. 1169, Chap. 169. Thereby 
the court of appeals was constituted 
“a superior and revising agency in the 
same field” as that in which the Radio 
Commission acted. Federal Radio 
Commission v. General Electric Co. 
(1930) 281 US 464, 467, 74 L ed 
969, 970, 50 S Ct 389. Since the pow- 
er thus given was administrative rath- 
et than judicial, the appellate jurisdic- 
tion of this court could not be invoked. 
Federal Radio Commission v. General 
Electric Co. supra. To lay the basis 
for review here, Congress amended 
§ 16 so as to terminate the adminis- 
trative oversight of the court of ap- 
peals. July 1, 1930, Chap. 788, 46 
Stat. at L. 844, 47 USCA § 96. In 
“sharp contrast with the previous 
grant of authority” the court was re- 
stricted to a purely judicial review. 
“Whether the Commission applies the 
legislative standards validly set up, 
whether it acts within the authority 
conferred or goes beyond it, whether 
its proceedings satisfy the pertinent 
demands of due process, whether, in 
[6] 


short, there is compliance with the le- 
gal requirements which fix the prov- 
ince of the Commission and govern its 
action, are appropriate questions for 
judicial decision.” Federal Radio 
Commission v. Nelson Bros. Bond & 
Mortg. Co. 289 US 266, 276, 77 L 
ed 1166, 1173, PUR1933D 465, 471, 
53 S Ct 627, 89 ALR 406. 


On review the court may thus cor- 
rect errors of law and on remand the 
Commission is bound to act upon the 
correction. Federal Power Commis- 
sion v. Pacific Power & Light Co. 
(1939) 307 US 156, 83 L ed 1180, 
28 PUR(NS) 93, 59 S Ct 766. But 
an administrative determination in 
which is imbedded a legal question 
open to judicial review does not im- 
pliedly foreclose the administrative 
agency, after its error has been cor- 
rected, from enforcing the legislative 
policy committed to its charge. Cf. 
Ford Motor Co. v. National Labor Re- 
lations Bd. (1939) 305 US 364, 83 L 
ed 221, 59 S Ct 301. 

The Commission’s responsibility at 
all times is to measure applications by 
the standard of “public convenience, 
interest, or necessity.” The Commis- 
sion orginally found respondent’s ap- 
plication inconsistent with the public 
interest because of an erroneous view 
regarding the law of Pennsylvania. 
The court of appeals laid bare that er- 
ror, and, in compelling obedience to 
its correction, exhausted the only pow- 
er which Congress gave it. At this 
point the Commission was again 
charged with the duty of judging the 
application in the light of “public con- 
venience, interest, or necessity.” The 
fact that in its first disposition the 
Commission had committed a legal er- 
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ror did not create rights of priority in 
the respondent, as against the later ap- 
plicants, which it would not have other- 
wise possessed. Only Congress could 
confer such a priority. It has not 
done so. The court of appeals cannot 
write the principle of priority into the 
statute as an indirect result of its pow- 
er to scrutinize legal errors in the first 
of an allowable series of administra- 
tive actions. Such an implication from 
the curtailed review allowed by the 
Communications Act is at war with 
the basic policy underlying the statute. 
It would mean that for practical pur- 
poses the contingencies of judicial re- 
view and of litigation, rather than the 
public interest, would be decisive fac- 
tors in determining which of several 
pending applications was to be granted. 

It is, however, urged upon us that 
if all matters of administrative discre- 
tion remain open for determination on 
remand after reversal, a succession of 
single determinations upon single le- 
gal issues is possible with resulting de- 
lay and hardship to the applicant. It 
is always easy to conjure up extreme 
and even oppressive possibilities in the 
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exertion of authority. But courts are 
not charged with general guardianship 
against all potential mischief in the 
complicated tasks of government. The 
present case makes timely the remind. 
er that “legislatures are ultimate guard. 
ians of the liberties and welfare of the 
people in quite as great a degree as the 
courts.” Missouri, K. & T. R. Co. y, 
May (1904) 194 US 267, 270, 48 L 
ed 971, 972, 24 S Ct 638. Congress 
which creates and sustains these agen- 
cies must be trusted to correct what- 
ever defects experience may reveal, 
Interference by the courts is not con- 
ducive to the development of habits of 
responsibility in administrative agen- 
cies. Anglo-American courts as we 
now know them are themselves in no 
small measure the product of a his- 
toric process. 

The judgment is reversed, with di- 
rections to dissolve the writ of man- 
damus and to dismiss respondent's pe- 
tition. 

Reversed. 


Mr. Justice McReynolds concurs in 
the result. 
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Village of Brookfield 
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ers, Incorporated 


Goldblatt Broth 


[No. 
Public utilities, § 12 — Status — Facts 


25664.] 


of case — Statutory provisions. 


1. Whether or not motor bus activities are within the meaning of the stat- 
ute defining a public utility depends upon the particular facts and circum- 
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VILLAGE OF BROOKFIELD v. GOLDBLATT BROS., INC. 


stances appearing in the case, taken in conjunction with the statutory pro- 
visions, p. 87. 

Public utilities, § 37 — What constitutes public use — Store operating free busses. 
2. The owner of a store operating busses to and from the store for the 
transportation of customers and prospective customers without charge op- 
erates such bus service for a public use when it solicits the entire public to 
come by way of its busses to shop at its store, p. 87. 


Public utilities, § 37 — What constitutes public use — Restrictions. 
3. A requirement by a store operating busses to and from its store that 
members of the public using the bus service be actual or prospective cus- 
tomers is not a restriction of use, p. 87. 


Public utilities, § 23 — Tests of status — Compensation for carriage. 


4. Compensation for carrier service need not be in the form of money in 
order that the service be for compensation, p. 90. 


Public utilities, § 23 — What constitutes — Free bus service by store — Patronage 
as compensation. 

5. A store owning and operating a bus service for the transportation of 
prospective customers to and from the store without charge operates as a 
carrier for hire, since the service is offered for the promise, implied in fact, 
of the passenger that he is or that he has been an actual or prospective cus- 
tomer, and such promise is sufficient consideration to support the contract 
of hiring, p. 90. 


Public utilities, § 19 — Tests of status — Nature of ownership — Mercantile 
concern, 

6. The fact that motor bus operations are being conducted by a company 
which is obviously a mercantile concern does not prevent its being clothed 
with a public use and consequently being of a public utility nature; the 
character of the service and not the character of the ownership determines 
ordinarily the power of regulation, p. 92. 

Monopoly and competition, § 2 — Public policy. 
7. The policy of the Public Utilities Act sustains the theory of regulated 
monopoly rather than free competition with its attendant duplication and 
waste of service and cost, p. 92. 

Certificates of convenience and necessity, § 2 — Unauthorized operations — Ex- 

cuses — Transportation costs. 
8. The owner of a store operating a free bus service for suburban prospec- 
tive customers going to and from the store within a city is not justified in 
operating such a service without authorization from the Commission be- 
cause of the fact that residents of the suburbs would have to pay two fares 
for transportation on the authorized transportation system to and from 
the store, p. 92. 
(Oxtson, Commissioner, dissents. ) 
[February 1, 1940.] 


Pigg by municipality against corporation owning a 
store and operating motor busses for transportation of 
passengers to and from the store without charge; complaint 
sustained, cessation of service ordered, matter referred to 
attorney general for action, and jurisdiction retained. 
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By the Commission: On April 28, 
1937, the village of Brookfield filed its 
complaint herein with the Commission 
against Goldblatt Bros. Inc., a corpora- 
tion, as respondent (hereinafter re- 
ferred to as “Goldblatt’”?) naming as 
additional parties respondent the city 
of Chicago, the city of Berwyn, the 
town of Cicero, Albert A. Sprague, as 
trustee of the Chicago Rapid Transit 
Company, Guy A. Richardson and 
Walter J. Cummings as receivers of 
Chicago Railways Company, and Har- 
vey B. Fleming and Edward E. 
Brown, as receivers of Chicago City 
Railway Company, Calumet and South 
Chicago Railway Company, and the 
Southern Street Railway Company, 
doing business as Chicago Surface 
Lines. 

The complaint alleged that the com- 
plainant is a municipal,corporation of 
Cook county, Illinois; that Goldblatt 
is an Illinois corporation which owns 
and operates a number of department 
stores in and about the city of Chicago, 
Illinois, one of such stores being lo- 
cated at 3311 West 26th street, at the 
corner of Turner avenue in Chicago; 
that a short time prior to the filing of 
the complaint Goldblatt caused to be 
distributed among the residents of the 
municipalities of Brookfield, Cicero, 
and Berwyn, many thousands of cir- 
culars announcing and advertising the 
installation by Goldblatt of a free mo- 
tor bus service to its store at 26th 
street and Turner avenue for the con- 
venience of said residents and the pub- 
lic generally; that thereafter, in ac- 
cordance with such announcements, 
Goldblatt caused to be installed and 
operated motor busses for the trans- 
portation of passengers on the streets 
and highways of the village of Brook- 
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field and the other aforesaid munic.. 
palities in Cook county, Illinois, anq 
is now regularly maintaining and op. 
erating the same; that Goldblatt is now 
carrying large numbers of persons 
daily along its routes to and from said 
store, in accordance with its announce. 
ment ; that it has advertised that it will, 
and that it actually does, carry all per- 
sons offering themselves as passengers 
to the extent of the capacity of said 
motor busses. 

The complaint further alleges that 
Goldblatt’s motor bus operations are 
those of a public utility in that its mo- 
tor busses are operated for public use 
over and along definite routes on regu- 
lar schedules ; that Goldblatt, however, 
is not now nor has it ever been au- 
thorized to operate as a public utility 
on the highways of the state of Ill- 
nois; that it has never obtained a cer- 
tificate of public convenience and ne- 
cessity from the Illinois Commerce 
Commission, or its predecessor, the 
state Public Utilities Commission, au- 
thorizing it to operate as a public util- 
ity on the highways of the state of 
Illinois, and that thereby its motor bus 
operations are in direct contravention 
of the provisions of an act entitled “An 
act concerning public utilities,” ap- 
proved June 29, 1921, in force July |, 
1921, as amended, said act being com- 
monly known and being hereafter re- 
ferred to as the Public Utilities Act. 

It is further alleged in the complaint 
that Goldblatt’s operations compete di- 
rectly with the service offered by the 
Chicago Rapid Transit Company, 
Chicago and West Towns Railways, 
Inc., and the Chicago Surface Lines, 
all of the same being duly certificated 
and authorized by the Commission to 
operate, and which do in fact operate, 
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motor bus and street railway service 
in one or more of the above-men- 
tioned municipalities, as well as the 
city of Chicago; that the routes fol- 
lowed by Goldblatt’s motor bus system 
are in many instances the same as 
those of said public carriers and in 
other instances are parallel or adjacent 
thereto; that Goldblatt’s busses carry 
numbers of passengers daily who 
otherwise would avail themselves of 
the facilities of said public carriers, 
thereby reducing their revenues, caus- 
ing them substantial losses and tend- 
ing to impair the service rendered by 
said carriers in the village of Brook- 
field and the other communities. 

Attached to the complaint as an ex- 
hibit is a true and correct copy of the 
announcement caused to be circulated 
by Goldblatt, as aforesaid, being in 
words and figures as follows: 


‘For your Convenience . .. 


Daily (except Sunday) to 
Goldblatt’s 26th Street Store 


Ogden Ave. Bus 


Leaves railroad station at Brookfield Avenue 
daily at 9 A.M. 

Every 14 hours on Monday, Tuesday, 
Wednesday, and Friday. 

Every 45 minutes on Thursday and 
Saturday. 


22nd Street Bus 


Leaves Oak Park Avenue and 22nd Street 
daily at 9 A.M. 

Every hour on Monday, Tuesday, 
Wednesday, and Friday. 

Every 30 minutes on Thursday and 
Saturday. 


Aut RetuRN TRIPS: 


All return trips follow same routes as above. 


v. GOLDBLATT BROS., INC. 


The complaint prays that Goldblatt 
be required to answer and that upon a 
hearing of the cause the Commission 
enter an order directing Goldblatt to 
cease and desist its motor bus opera- 
tions for the public transportation of 
passengers and from acting as a pub- 
lic utility, and that the Commission 
enter such other and further orders 
as to it should seem meet. 

Answers to the complaint were filed 
by the town of Cicero and by the 
Chicago and West Towns Railways, 
Inc., both of which joined in the 
prayer of complaint. Counsel for the 
city of Berwyn recorded that city’s ob- 
jection to Goldblatt’s operations in and 
along the streets of Berwyn without 
authority. 

Goldblatt filed a motion to dismiss 
the complaint and, upon the reserva- 
tion of ruling thereon by the Com- 


FREE BUS SERVICE 
(26th and Turner) 


Stopping Points: 
Prairie Avenue and Ogden 
Custer Avenue and Ogden 
Prescott Avenue and Ogden 
Harlem Avenue and Ogden 
Oak Park Avenue and Ogden 
Ridgeland Avenue and Ogden 
Austin Blvd. and Ogden 
30th Street and Ogden 
52nd Avenue and Ogden 
Cicero Avenue and Ogden 


Then on 26th Street direct to Goldblatt’s 
26th Street store. 


Ridgeland Avenue and 22nd Street 
Austin Avenue and 22nd Street 
56th Avenue and 22nd Street 

52nd Avenue and 22nd Street 

46th Avenue and 22nd Street 
Keeler Avenue and 22nd Street 
Hamlin Avenue and 22nd Street 
Hamlin Avenue and 25th Street 


Then on 25th Street direct to Goldblatt’s 
26th Street store. 


Last bus leaves 


store at 6:15 p.m. on Monday, Tuesday, Wednesday, and Friday 


. and at 9:45 on Thursday and Saturday.” 
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mission, it filed its answer wherein it 
admitted that it caused to be distribut- 
ed the announcements hereinabove set 
forth, and that pursuant to said an- 
nouncements it operated a system of 
motor busses. It denied that it ad- 
vertised that it would carry the resi- 
dents generally of the aforementioned 
municipalities or the public generally 
and further denied that it carried the 
residents generally or the public indis- 
criminately. Goldblatt’s answer fur- 
ther denied that it is a public utility 
or that it is violating the Public Util- 
ities Act. 

The answer admitted that Goldblatt 
operated motor busses on or adjacent 
to the streets in which the aforemen- 
tioned public transportation companies 
maintain their facilities, but denied 
that it competed directly with such 
companies or was reducing their rev- 
enues or impairing their service. 

Goldblatt further alleged that its 
26th street store has thousands of cus- 
tomers who reside within Brookfield, 
Berwyn, and Cicero; that it operates 
free busses exclusively for the private 
use and convenience of its customers 
and patrons and for no other persons; 
that if such busses were not available 
to its customers, the expense of trans- 
portation from said municipalities to 
its store would greatly decrease the 
number of shopping trips and sales, 
depriving Goldblatt of valuable good- 
will and patronage. 

The answer further asserts that the 
only requirement for the use of its 
motor bus service by the public is that 
passengers shall be actual or prospec- 
tive customers of Goldblatt’s store; 
that Goldblatt’s rules permit passen- 
gers to disembark only at the store on 
33 PUR(NS) 


the east-bound or inbound trips and 
to board only at the store on the west- 
bound or outbound trips. 

Hearings were held by the Commis- 
sion at its offices in Chicago, Illinois, 
on May 12, 1937, May 20, 1937, and 
May 27, 1937, the case being marked 
“heard and taken” on said last date. 
On March 2, 1938, the Commission 


entered its order finding said Gold- | 


blatt Bros., Inc., to be a public utility 
and ordering said company to cease 


and desist its operations as a public | 
utility, unless and until it complied | 
with the provisions of the Public Util- } 
The Commission further 
ordered the cause to be referred to the | 
attorney general of the state of Illinois, | 


ities Act. 


with a request that he take appropriate 
action to enforce the provisions of said 
order and of the Public Utilities Act. 


On March 22, 1938, Goldblatt filed 


its petition for a rehearing and a vaca- 


tion and stay of said order of the Com- 


mission. Oral argument was had be- 
fore the Commission upon said peti- 
tion for rehearing on March 31, 1938, 
and on said date an order was entered 
by the Commission granting a rehear- 
ing and vacating its order, the case 
thereupon being set for further hear- 
ing on April 27, 1938, at the offices of 
the Commission at Chicago, Illinois. 
On April 27, 1938, a further hear- 
ing was had, at which time Chicago 
and West Towns Railways, Inc., 
moved that its answer heretofore filed 
herein, stand as its intervening peti- 
tion. Said respondent made a fur- 
ther motion that the evidence taken at 
the original hearing be incorporated as 
a part of the record on rehearing. 
Both motions were granted by the 
Commission. No further evidence be- 
ing offered by parties, the case was 
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thereupon again designated “heard and 
taken” on said date. 

The following appearances were 
filed herein : 

Paul Pretzel, representing petition- 
et, village of Brookfield ; William Op- 
latka, representing respondent city of 
Berwyn; Fred Loyda, representing 
respondent town of Cicero; B. L. 
Goldberg, representing respondent 
Chicago and West Towns Railways, 
Inc.; Carroll H. Jones, representing 
respondent Chicago Rapid Transit 
Company; Harry P. Weber and 
Thomas C. Strachan, Jr., representing 
respondent Chicago Surface Lines; 
Ryan, Condon & Livingston, by John 
J. Sharon, representing Chicago Mo- 
tor Coach Company; Pritzker & 
Pritzker, by Stanford Clinton, repre- 
senting Goldblatt Bros. Inc.; Barnet 
Hodes, Corporation Counsel, by James 
J. Danaher, Assistant Corporation 
Counsel, representing respondent city 
of Chicago. 

Goldblatt’s motion to dismiss the 
complaint makes necessary a careful 
consideration by the Commission of 
its jurisdiction. That the Commis- 
sion may undertake to investigate the 
matters charged by the complaint is 
clear. The Public Utilities Act pro- 
vides that the Commission shall have 
general supervision of all public util- 
ities within this state (§ 8) the power 
to conduct investigations, inquiries, 
and hearings concerning any matters 
covered by the act (§ 60) and to enter 
its appropriate orders at the conclu- 
sion thereof (§ 65). Whether the 
Commission may enter an order in ac- 
cordance with the prayer of the com- 
plaint, however, depends upon the de- 
termination of the question whether 


Goldblatt’s motor bus operations con- 
stitute it a public utility. 

[1-3] In § 10 of the Public Util- 
ities Act, Chap. 111% of Ill. Stats. p. 
100, a public utility is defined, inter 
alia, as follows: 

“The term public utility 
means and includes every corporation, 
company, association, joint stock com- 
pany or association, firm, partnership, 
or individual that now or 
hereafter may own, control, operate, 
or manage within the state, directly or 
indirectly, for public use, any plant, 
equipment, or property used or to be 
used for or in connection with the 
transportation of persons or property 

between points within this 
state = 

Whether or not Goldblatt’s motor 
bus activities are within the meaning 
of § 10 and therefore of a public util- 
ity nature, depends upon the particular 
facts and circumstances appearing in 
the case, taken in conjunction with the 
statutory provisions. (State Pub. 
Utilities Commission v. Monarch Re- 
frigerating Co. [1915] 267 Ill 528, 
PURI915D 119, 108 NE 716, Ann 
Cas 1916A 528.) 

The facts are undisputed in the main 
and show the following: 

1. That Goldblatt is in the business 
of owning and operating a group of 
mercantile establishments, commonly 
known as department stores, one of 
such stores being located at 3311 West 
26th street, at the corner of Turner 
avenue, in Chicago; that Goldblatt is 
primarily interested in selling its mer- 
chandise. 

2. That in order that it might in- 
crease the sales of its merchandise and 
its profits, Goldblatt conceived the idea 
of bringing people to its store by 
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means of its own transportation sys- 
tem. It therefore caused to be pub- 
lished the announcement set forth 
hereinabove on page 85, to the effect 
that it installed a free motor bus serv- 
ice to its store along certain routes 
with stated stopping points at regu- 
larly scheduled times; that such an- 
nouncements were circularized widely 
throughout the municipalities of Ber- 
wyn, Cicero, and Brookfield, not to 
any particular or defined group, but 
to the residents generally of said mu- 
nicipalities; that pursuant to and in 
accordance with said announcements 
Goldblatt did thereafter on or about 
April 24, 1937, inaugurate its motor 
bus service and is presently operating 
the same along the defined routes at 
the times and scheduled stopping places 
appearing in said announcements. 


3. That Goldblatt proposes to, and 
will, carry any member of the public 
who is an actual or prospective cus- 
tomer of its said store; that no direct 
cash fare is paid for their transporta- 
tion by Goldblatt’s passengers, nor 
does Goldblatt require its passengers 
to have any certificate, ticket, or other 
means of identification to indicate 
their being actual or prospective cus- 
tomers of the store. 

4. That Goldblatt has leased its mo- 
tor busses from National Tours, Inc., 
which company furnishes the drivers; 
that said Goldblatt Bros., Inc., how- 
ever, is in direct and active manage- 
ment and operation of said bus lines, 
employing for that purpose a qualified 
traffic manager to arrange its routes 
and schedules, and endeavoring to 
emulate, as closely as possible, the 
methods of operation employed by 
public local transportation systems. 

5. That during the week Goldblatt 
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operates in regular service two motor 
busses per day on Mondays, Tuesdays, 
Wednesdays, and Fridays, and four 
motor busses per day on Thursdays 
and Saturdays, each of the busses hay- | 
ing a seating capacity of twenty or 
more passengers ; that said busses op- 
erate in the mass transportation of | 
passengers along said routes, carrying | 
approximately 1,200 to 1,400 persons | 
to and from its store on Thursdays | 
and Saturdays and approximately 700 | 
to 800 passengers daily on the other | 
week days. 


6. That Goldblatt’s motor busses 7 
operate on many of the same streets | 
now traversed by the above-mentioned | 
public local transportation carriers 
and on other streets parallel and ad- | 
jacent to the routes of such carriers. 

7. That on the inbound trips to its 
store, the Goldblatt motor busses pick 
up passengers at stated points along 
the routes, but that such passengers 
are permitted to disembark only at 
the store; that on the outbound trips 
passengers are permitted to board the 
Goldblatt busses only at the store and 
are discharged at stated points along 
the routes. 

8. That Goldblatt has obtained no 
certificate of public convenience and 
necessity from the Commission, pur- 
suant to the provisions of § 55 of the 
Public Utilities Act, nor has it any au- 
thority from the aforementioned mu- 
nicipalities to operate on and along 
their public highways. 

9. That as a result of the installa- 
tion, maintenance, and operations of 
its motor bus system, the sales and 
profits of Goldblatt’s store have ma- 
terially increased; that Goldblatt in- 
tends to permanently continue its mo- 
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tor bus system as an adjunct of said 
store. 

Two arguments are advanced by 
Goldblatt to sustain its contention that 
itis not a public utility: 1. That its 
operations are not for public use; and 
2. that its operations are not for 
compensation. 

In support of its first argument, 
Goldblatt maintains that its motor bus 
service is limited to its actual and pro- 
spective customers, a class distinct and 
apart from the general public. While 
itis true that the restriction of the use 
toa private group would disqualify it 
as a public utility, the Commission is 
of the opinion that Goldblatt is operat- 
ing for public use. 

The term “public use,” while diff- 
cult of definition, has frequently been 
the subject of consideration by the 
courts of this state. In Palmyra 
Teleph. Co. v. Modesto Teleph. Co. 
(1929) 336 Ill 158, PUR1930A 295, 
299, 167 NE 860, the following mean- 
ing was given to the term: “To con- 
stitute a public use all persons must 
have an equal right to use the utility 
and it must be in common and upon 
the same terms, however few the num- 
ber who avail themselves of it. The 
use must concern the public as dis- 
tinguished from an individual or any 
particular number of individuals, but 
the use and enjoyment of the utility 
need not extend to the whole public 
or political subdivision. Such use may 
be confined to a particular district and 
will be public. (State P. U. C. ex 
tel. Noble Teleph. Co. v. Noble Mut. 
Teleph. Co. 268 Ill 411, PUR1915D 
770, 109 NE 298, Ann Cas 1916D 
897; State P. U. C. ex rel. Macon 
County Teleph. Co. v. Bethany Mut. 
Teleph. Asso. [1915] 270 Il 183, 


PURI916A 997, 110 NE 334, Ann 
Cas 1917B 495.)” 

Similar expressions of opinion are 
found in the following cases: State 
P. U. C. ex rel. Noble Teleph. Co. v. 
Noble Mut. Teleph. Co. supra; State 
P.U.C. ex rel. Pike County Teleph. Co. 
v. Noble (1916) 275 Ill 121, PUR 
1917A, 520, 113 NE 910; State P. 
U. C. ex rel. Macon County Teleph. 
Co. v. Bethany Mut. Teleph. Asso. 
supra; People ex rel. Scott v. Ricketts 
(1911) 248 Ill 428, 94 NE 71; Austin 
Bros. Transfer Co. v: Bloom, 316 IIl 
435, PUR1925D 363, 147 NE 387; 
South Suburban Motor Coach Co. v. 
Levin (1933) 269 Ill App 323. 

The evidence shows that Goldblatt 
comprehensively notified the public of 
the establishment of its motor bus 
service. Announcements of the fact 
appeared in large bold red headlines 
on the first page of Goldblatt’s Shop- 
ping News, a newspaper-like circular 
which Goldblatt uses as an advertising 
medium to inform the public of the 
numerous items for sale and which 
solicits the patronage of the public to 
the merchandise therein described. 
The circulars were neither intended 
for nor distributed to any selected 
group of persons. On the contrary, 
they were directed to and were dis- 
tributed freely among the general res- 
idents of Berwyn, Cicero, and Brook- 
field, reaching not only Goldblatt’s cus- 
tomers but many others whom Gold- 
blatt hoped to make its customers. 
There was a solicitation to the entire 
public to come via Goldblatt’s busses 
to shop at Goldblatt’s 26th street store. 

The evidence further shows that any 
actual or prospective customer of 
Goldblatt may use the motor bus serv- 
ice. The use is open to all persons in 
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common and upon the same terms. All 
members of the public who desire to 
use the service may at will do so upon 
meeting the requirement that they be 
Goldblatt’s actual or prospective cus- 
tomers. Such a requirement is not a 
restriction of the use. 

All public utilities have requirements 
which must be observed by the public 
before their service may be utilized. 
The fact that service is actually ren- 
dered only to the persons meeting the 
requirements does not thereby limit 
the use to such persons. The service 
is open to the public and all persons are 
free to take advantage of such service ; 
hence, the use is public. 

The distinction fostered by Gold- 
blatt was considered in the case of 
State P. U. C. ex rel. Noble Teleph. 
Co. v. Noble Mut. Teleph. Co. supra. 
In that case a complaint:was filed with 
the state Public Utilities Commission 


to restrain the respondent from op- 
erating its telephone system as a pub- 
lic utility without a certificate of pub- 
lic convenience and necessity. The re- 
spondent maintained it was not a pub- 
lic utility because it was not operating 
for public use ; that its service was lim- 


ited only to its members. The Com- 
mission held the company to be a pub- 
lic utility and entered a cease and de- 
sist order, from which the company 
appealed. 

The supreme court sustained the or- 
der of the Commission and held the 
mutual telephone company to be a pub- 
lic utility, saying: “It is immaterial 
that it does not furnish as complete 
service as is furnished by most com- 
mercial companies. So far as its busi- 
ness extends, its service is open, un- 
der the provisions of this ordinance, 
to anyone who may demand it and is 
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willing to pay the price stated in the 
Constitution and by-laws of the com. 
pany for rendering such service.” 
(PURI9I5D at p. 773.) 

A like argument was advanced in 
the case of Terminal Taxicab Co, y. 
Kutz, 241 US 252, 60 L ed 984, 
PURI916D 972, 36 S Ct 583, Ann 
Cas 1916D 765, by a taxicab opera- 
tor, who sought an injunction to re- 
strain the Public Service Commission | 
from exercising jurisdiction over its 
operations, the carrier contending that | 
its service was limited, pursuant to 
contract, to the guests of a certain | 
hotel; that it was not operating for | 
public use and therefore not within the J 
purview of the Public Utilities Act ] 
of the District of Columbia. 

Mr. Justice Holmes, speaking for 
the court, rejected the carrier’s theory | 
and held it to be operating for public | 
use, stating: “We do not perceive ] 
that this limitation (to guests of the | 
hotel) removes the public character of | 
the service or takes it out of the def- 
inition in the act. No carrier serves 
all the public. His customers are lim- | 
ited by place, requirements, ability to | 
pay, and other facts. The 
service affects so considerable a frac- 
tion of the public that it is public in 
the same sense in which any other 
may be called so. The public 
does not mean everybody all the time.” 
(PUR1916D at p. 574.) 

Goldblatt, therefore, pursuant to the 
legislative definition contained in § 10, 
is a corporation which controls, man- 
ages, and operates for public use, prop- 
erty used for and in connection with 
the transportation of persons within 
the state of Illinois. 

[4, 5] In support of its second argu- 
ment, Goldblatt asserts that its motor 
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hus service is rendered gratuitously to 
its passengers. The legislative defini- 
tion makes no requirement that the 
services therein outlined be for com- 
pensation. However, we recognize 
that there is some authority by other 
Public Service Commissions for the 
position that a gratuitous offering of 
service of a public utility nature is 
not subject to regulation. (Barr v. 
Great Northern R. Co. Mont [1932] 
PUR1933D 74; Re Wisconsin Mich- 
igan Power Co. [Wis] PUR1931B 
230.) 

The instant case is extraordinary in 
that no cash fare is sought by the car- 
rier for the use of its transportation 
service. The service is ancillary to 
the carrier’s principal business of sell- 
ing various kinds of merchandise in 
its department store. 

As a merchandiser Goldblatt recog- 
nizes that when more people visit its 
store, it makes more sales of its goods 
and more profit. Its fundamental pur- 
pose, therefore, is to attract and bring 
people into its store. 

One of its major problems affecting 
such purpose concerns the residents of 
Berwyn, Cicero, Brookfield, and other 
communities in the suburban territory 
west of Chicago because of the trans- 
portation barrier established by the 
western city limits of the city of Chi- 
cago. The Chicago and West Towns 
Railways, Inc., provides public trans- 
portation service in and through the 
west suburban communities to the city 
limits of Chicago at a basic rate of 
fare of 10 cents. The Chicago Sur- 
face Lines provides public transporta- 
tion service in and through the city of 
Chicago at a basic rate of fare of 7 
cents. Residents of Berwyn, Cicero, 
and Brookfield desiring to make a 


shopping trip to Goldblatt’s via these 
public transportation systems, must 
pay a round-trip fare of 34 cents. 

Being cognizant of the barrier cre- 
ated by the double fare, Goldblatt es- 
tablished its motor bus system, con- 
ditioning its use not upon the pay- 
ment of a fare, which would defeat its 
major purpose of attracting business 
to a degree commensurate with the 
amount charged, but upon the require- 
ment that in using the busses its 
passengers must be prospective or actu- 
al customers of its store. The cost of 
installing and maintaining the motor 
bus system is charged to the general 
expense of conducting its mercantile 
business. 

The sole purpose of establishing the 
service was to make profits. This pur- 
pose has been attained. Goldblatt ad- 
mits such to be the fact. Its line car- 
ries only its actual customers and those 
whom it hopes will purchase. Those 
who seek only a free ride are excluded. 
There is a definite connection between 
the use of the bus system and the sale 
of its goods. Those who purchase the 
goods pay for the service even though 
they may not use it. It is equally true 
that many of those who use the service 
purchase goods at the store. It may 
well be that those using the system and 
purchasing Goldblatt’s goods are pay- 
ing for their transportation and that 
thereby Goldblatt is a carrier for com- 
pensation. (Ollendorff Watch Co. v. 
Pink [1938] 279 NY 32, 17 NE(2d) 
676; Herbert v. Shanley Co. [1917] 
242 US 591, 61 L ed 511, 37 S Ct 
232.) Yet we do not rest our deci- 
sion entirely upon that ground. 

The Commission does not believe 
that in order that a carrier service be 
for compensation that such compensa- 
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tion must be in the form of money. 
The phrase “carrier for hire” has been 
held to mean one engaged in carrying 
or offering to carry persons or prop- 
erty other than itself or its own prop- 
erty for a compensation in some form. 
(Murphy v. Standard Oil Co. 49 SD 
197, PUR1926C 539, 207 NW 92.) 
It will be noted that the court uses the 
words some compensation, instead of 
limiting it to one type of compensa- 
tion. 

It is generally known that prior to 
regulation public utilities often accept- 
ed compensation other than money in 
exchange for their services. The com- 
pensation which the utility accepted 
and the patron gave was a matter of 
contract between the parties. While 
the consideration usually took the 
form of money, money was not the 
only consideration which would make 
the contract valid and binding. (See 
Schiller Piano Co. v. Illinois North- 
ern Utilities Co. 288 Ill 580, PUR 
1919E 486, 123 NE 631, 11 ALR 
454.) 


In Emerson v. Boston & M. R. Co. 
(1910) 75 NH 427, 75 Atl 529, de- 
fendant railroad had leased a stretch 
of track from another railroad cor- 
poration under an agreement among 
other things to “transport the stock- 
holders of the lessor corporation to 
and from their annual and special 
meetings free of charge.” The de- 
fendant corporation sought to avoid 
the agreement as lacking in considera- 
tion and as being discriminatory. The 
court held the contract binding and 
said: “Although it agreed to carry 
stockholders free of charge, the mean- 
ing is, not that it assumed to do that 
as a pure gratuity, but that for a suf- 
ficient consideration it agreed to carry 
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them without the usual and additional 
conipensation exacted of ordinary pas- 
sengers.” The court believed that it 
was not inaccurate as a legal proposi- 
tion to say that the lessee was paid 
for furnishing the transportation in 
question. 

In lieu of a cash fare, the usual com- 
pensation for a carrier, Goldblatt de- 
sires that its passengers visit its store: 
that they shall be its actual or prospec- 
tive customers. There is as much a 
contract of transportation present in 
the operation as would be present if a 
cash fare were charged. Under the 
fare arrangement, the service is of- | 
fered for the monetary charge; under ] 
the Goldblatt arrangement the service 
is offered for the promise, implied in 
fact, of the passenger that he is, or 
that he has been, Goldblatt’s actual 
or prospective customer. Such prom- 
ise is sufficient consideration to sup- 
port the contract. (Anderson v. Bills 
[1929] 335 Ill 524, 167 NE 864.) 

[6] Nor does the fact that the mo- 
tor bus operations are being conducted 
by a company which is obviously a 
mercantile concern prevent its being 
clothed with a public use and conse- 
quently being of a public utility nature. 
The character of the service, that is, 
whether it is public or private, and 
not the character of the ownership, de- 
termines ordinarily the power of reg- 
ulation. (Van Dyke v. Geary [1917] 
244 US 39, 61 L ed 973, 37 S Ct 
483.) 

[7, 8] 


The policy of the Public 
Utilities Act sustains the theory of 
regulated monopoly, rather than free 
competition with its attendant duplica- 
tion and waste of service and cost. 
(Commerce Commission v. Chicago 


R. Co. [1936] 362 Ill 559, 15 PUR 
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(NS) 43, 1 NE(2d) 65; West Sub- 
yrban Transp. Co. v. Chicago & W. 
T.R. Co. 309 Ill 87, PUR1923E 150, 
140 NE 56; Egyptian Transp. System 
y, Louisville & N. R. Co. 321 Ill 580; 
PUR1926E 275, 152 NE 510.) The 
Commission is concerned with the 
need of providing the public with ade- 
quate transportation service at reason- 
able rates and correspondingly with 
the need of protecting existing public 
transportation companies. Chicago 
and West Towns Railways, Inc., 
Chicago Surface Lines, and Chicago 
Rapid Transit Company, all being car- 
riers authorized by law to engage in 
the public transportation of persons, 
afford service to the territory in which 
Goldblatt presently conducts its activi- 
tie, charging rates of fare pursuant 
to tariffs on file with the Commission. 
Such utilities have offered and are in 
aposition to give additional service, if 


reasonably necessary, to promote the 
public convenience and necessity and 
in so rendering their service they 
should be protected from unlawful 


competition. The Commission recog- 
nizes the transportation barrier created 
by the western limits of the city of 
Chicago, but such fact does not con- 
done or justify the unauthorized ren- 
dition of public utility service by Gold- 
blatt. 

The Commission having fully ex- 
amined the pleadings, together with 
the evidence, both oral and documen- 
tary, having heard the argument of 
counsel and read the briefs of the re- 
spective parties, and being fully ad- 
vised in the premises, is of the opinion 
and finds : 

(1) that the Commission has ju- 
risdiction of the parties hereto and of 
the subject matter hereof; 


(2) that the motion filed by re- 
spondent, Goldblatt Bros. Inc., to dis- 
miss this proceeding for want of ju- 
risdiction should be denied ; 

(3) that the village of Brookfield, 
the town of Cicero, and the cities of 
Berwyn and Chicago are all munici- 
pal corporations organized and exist- 
ing under and by virtue of the laws of 
the state of Illinois; that the munici- 
palities of Brookfield, Berwyn, and 
Cicero are suburbs lying to the west 
of and contiguous to the city of Chi- 
cago; 

(4) that said Goldblatt Bros. Inc., 
is a corporation organized and exist- 
ing under and by virtue of the laws of 
the state of Illinois; that said Gold- 
blatt Bros. Inc., owns and operates a 
number of department stores in and 
about the city of Chicago, Illinois, one 
of said stores being located at 3311 
West 26th street at the corner of 26th 
street and Turner avenue in Chicago, 
Illinois; that said store is located ap- 
proximately one mile and a half from 
the western city limits of Chicago at 
26th street; 

(5) that respondent, Chicago and 
West Towns Railways, Inc., is a cor- 
poration organized and existing under 
and by virtue of the laws of the state 
of Illinois; that said company owns 
and operates a street railway system 
consisting of street railway and gaso- 
line motor bus lines in and through 
said suburbs of Brookfield, Cicero, 
and Berwyn and that said company is 
a public utility within the meaning of 
§ 10 of “An act concerning public util- 
ities,” approved June 29, 1921, in 
force July 1, 1921, as amended; 

(6) that the properties of said Chi- 
cago and West Towns Railways, Inc., 
are in its custody and possession, pur- 
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suant to an order of the United States 
district court for the northern district 
of Illinois, eastern division, entered 
upon the petition of said company for 
reorganization under § 77-B of the 
Federal Bankruptcy Act, 11 USCA, 
§ 207; 

(7) that respondents, Chicago Rail- 
ways Company, Chicago City Railway 
Company, Calumet and South Chicago 
Railway Company, and the Southern 
Street Railway Company, are all cor- 
porations organized and existing un- 
der and by virtue of the laws of the 
state of Illinois; that said companies 
own and operate street railway sys- 
tems in the city of Chicago, IIlinois, 
as a unified system under the name and 
designation of Chicago Surface Lines ; 

(8) that the properties of said Chi- 
cago Railways Company are in the 
custody and possession of Guy A. 
Richardson and Walter J. Cummings, 
as receivers, pursuant to an order of 
the aforementioned United States dis- 
trict court; that the properties of said 
Chicago City Railway Company, Cal- 
umet and South Chicago Railway 
Company, and the Southern Street 
Railway Company are in the custody 
and possession of Edward E. Brown 
and Harvey B. Fleming, as receivers, 
pursuant to the order of said court; 
that said companies and their receivers 
are public utilities within the mean- 
ing of § 10 of an act entitled “An act 
concerning public utilities,” approved 
June 29, 1921, in force July 1, 1921, 
as amended ; 

(9) that respondent, Chicago Rap- 
id Transit Company is a corporation 
organized and existing under and by 
virtue of the laws of the state of IIli- 
nois ; that said company owns and op- 
erates an elevated electric railroad 
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system in and through the city of Chi- 
cago and certain western suburbs of 
the city of Chicago, including said mu- 
nicipalities of Berwyn and Cicero: 
(10) that the properties of said 
Chicago Rapid Transit Company are 
in the custody and possession of A. A. 
Sprague, as trustee, pursuant to the 
order of the aforesaid United States 
district court; that said company and 
its trustee are public utilities within 
the meaning of § 10 of an act entitled 
“An act concerning public utilities,” 
approved June 29, 1921, in force July 
1, 1921, as amended ; 
(11) that as a means of inviting 
and bringing the public to its said store § 
at 26th street and Turner avenue, and 
for the purpose of increasing its sales 
and profits therein, said Goldblatt 
Bros. Inc., on or about April 20, 1937, 
did cause to be published and distrib- 
uted among the general public resid- 
ing in the municipalities of Brookfield, 
Berwyn, and Cicero certain announce- 
ments in the form set forth in peti- 
tioner’s Exhibit “A,” being in words 
and figures as follows: [For text of 
announcement, see supra, p. 85.] 
(12) that pursuant to such adver- 
tisement said Goldblatt Bros. Inc., on 
or about April 24, 1937, did inaugu- 
rate its motor bus service, and is pres- 
ently operating the same in conjunc- 
tion with its mercantile business ; that 
said Goldblatt Bros. Inc., is operating 
in regular service to its said store two 
motor busses per day on Monday, 
Tuesday, Wednesday, and Friday, and 
four motor busses per day on Thurs- 
day and Saturday, each of the busses 
having a seating capacity of twenty 
or more passengers; that said busses 
are commonly designated as the “Og: 
den Avenue Busses” and the “22nd 
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’ 


Street Busses,” such names being de- 
rived from the routes traversed ; 

(13) that the busses designated as 
the “Ogden Avenue Busses” leave the 
Brookfield avenue railroad station of 
the Chicago, Burlington and Quincy 
Railroad at 9 A. M. and every one and 
one-half hours thereafter on Monday, 
Tuesday, Wednesday, and Friday, and 
every forty-five minutes thereafter on 
Thursday and Saturday, with sched- 
aled stopping points at Prairie and Og- 
den avenues, Prescott and Ogden ave- 
nues, Harlem and Ogden avenues in 
the village of Brookfield; Oak Park 
and Ogden avenues in the city of Ber- 
wyn; Ridgeland and Ogden avenues, 
Austin boulevard and Ogden avenue, 
30th street and Ogden avenue, 52nd 
and Ogden avenues, Cicero and Og- 
den avenues in the town of Cicero; 
thence on 26th street in the city of 
Chicago to said store; 


(14) that the busses designated as 
the “22nd Street Busses” leave Oak 
Park avenue and 22nd street in the 
city of Berwyn at 9 a. M. and every 
hour thereafter on Monday, Tuesday, 
Wednesday, and Friday, and every 
half hour thereafter on Thursday and 
Saturday, with stopping points at 
Ridgeland avenue and 22nd street in 
the city of Berwyn ; Austin avenue and 
22nd street, 56th avenue and 22nd 
street, 46th avenue and 22nd street in 
the town of Cicero; Keeler avenue and 
22nd street, Hamlin avenue and 22nd 
street, Hamlin avenue and 25th street, 
in the city of Chicago; thence on 25th 
street to said store; 

(15) that all return trips follow 
the above-mentioned routes on definite 
schedules during the day, the last bus 
leaving said store at 6:15 P. M. on 
Monday, Tuesday, Wednesday, and 


Friday, and at 9:45 p.m. on Thursday 
and Saturday ; 

(16) that on the inbound trips to 
its said store on and along both routes, 
as aforesaid, the busses of said Gold- 
blatt Bros. Inc., load passengers at 
the stopping points hereinabove de- 
scribed in findings numbers 13 and 
14 hereof, such passengers being dis- 
charged only at the end of each trip at 
said store; that on the outbound trips 
passengers are permitted by said Gold- 
blatt Bros. Inc., to board its busses 
only at said store, such passengers be- 
ing discharged at the stopping points 
along both routes hereinabove de- 
scribed ; 

(17) that said busses are carrying 
approximately 1,200 to 1,400 persons 
to and from said store on Thursday 
and Saturday and approximately 700 
to 800 persons daily on other week 
days ; that no pecuniary fare is paid by 
any of the passengers for the trip; 

(18) that said Goldblatt Bros. Inc. 
has leased motor busses from Nation- 
al Tours, Inc., which company fur- 
nishes the drivers; that said Goldblatt 
Bros. Inc., however, is in direct and 
active management and operation of 
said bus lines, employing for that pur- 
pose a qualified traffic manager to ar- 
range its routes and schedules, and en- 
deavoring to emulate, as closely as 
possible, the methods of operation 
employed by public local transporta- 
tion systems; that the cost of install- 
ing and maintaining said motor bus 
service is included in the general ex- 
pense of the mercantile business of 
said Goldblatt Bros. Inc. ; 

(19) that persons utilizing the 
busses of said Goldblatt Bros. Inc., 
both in going to and returning from 
said store, are not required to have 
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any ticket or other means of identifi- 
cation to indicate their having pur- 
chased merchandise at said store; 

(20) that said Chicago and West 
Towns Railways, Inc., said Chicago 
Surface Lines, and said Chicago Rapid 
Transit Company now serve the terri- 
tory through which Goldblatt conducts 
its operation, charging rates of fare 
pursuant to tariffs on file with the 
Commission; that said Chicago and 
West Towns Railways, Inc., affords 
local transportation service on and 
along Ogden avenue and 22nd street 
in said municipalities of Berwyn and 
Cicero to the city limits of Chicago; 
that said Chicago Surface Lines ren- 
ders local transportation service on 
22nd street, 26th street, and Ogden 
avenue, within the city limits of Chi- 
cago, its 26th street line running im- 
mediately in front of said store; that 
said Ogden avenue car line of said 
Chicago Surface Lines operates be- 
yond the city limits of Chicago into 
the town of Cicero along 25th street 
to 52nd avenue in said town; that said 
Chicago Rapid Transit Company of- 
fers its service on and along routes 
adjacent to those of said Goldblatt 
Bros. Inc., to points within three- 
fourths of a mile of said store; that 
the routes of said Goldblatt Bros. Inc. 
as hereinabove set forth in findings 13 
and 14 hereof, are on and along and 
adjacent to those of said public utili- 
ties ; that said carriers are ready, will- 
ing, and able to install such other and 
further service as the Commission may 
deem necessary to serve the particular 
territory ; 


(21) 


that said Chicago Rapid 
Transit Company charges a basic fare 
of 10 cents for a single ride; that said 
Chicago Surface Lines charges a bas- 
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ic fare of 7 cents for a single ride; that 
said Chicago and West Towns Rail. 
ways, Inc., charges a basic fare of 10 
cents for a single ride. 

(22) that the installation, opera- 
tion, and maintenance of its motor 
bus system has resulted in increased 
sales and profits of said store of Gold- 
blatt Bros. Inc. ; that it is intended by 
said Goldblatt Bros. Inc., to perma- 
nently continue such motor bus serv- 
ice as an adjunct of its said store and 
its mercantile business; 


(23) that said announcement of 
said Goldblatt Bros. Inc., as set forth } 
in finding number 11 hereof, was di- 
rected to no distinct group but was in- 
tended for and distributed freely to 
the general public residing in Berwyn, 
Cicero, and Brookfield, and that Gold- 
blatt has invited and solicited the gen- 
eral public to the use of its motor bus 
facilities; that said Goldblatt Bros. 
Inc., does not confine the use of such 
facilities to any distinct group, but of- 
fers to and in fact carries to the ex- 
tent of its capacity all members of the 
public desiring to use such facilities | 
and meeting the requirements of said | 
company ; that such use is in common | 
and upon the same terms for all mem- | 
bers of the public; . 

(24) that a great many of the per- 
sons using the motor bus service of 
said Goldblatt Bros. Inc., purchase 
merchandise at said store; 

(25) that said Goldblatt Bros. 
Inc., desires and requires a promise 
implied in fact from those using its 
motor bus facilities, that they shall be 
actual or prospective customers of 
said store at the termination of the 
inbound trips to said store, or that 
they shall have been actual or pros- 
pective customers of said store at 
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he commencement of the outbound 
trips from said store; that said 
Goldblatt Bros. Inc., has refused to 
envey persons who it knew were 
got actual or prospective customers of 
its said store ; 

(26) that said Goldblatt Bros. 
Inc, is a corporation which controls, 
operates, and manages, for public use 
and for compensation, certain motor 
ythicles engaged in the transportation 
of persons between certain and defi- 
ite points within this state, and that 
aid Goldblatt Bros. Inc., is a public 
itility within the meaning of § 10 of 
a act entitled “An act concerning 
public utilities,” approved June 29, 
1921, in force July 1, 1921, as amend- 
ed; 

(27) that said Goldblatt Bros. 
Inc, has obtained no certificate of 
public convenience and necessity from 
the Commission authorizing the oper- 
ation of its motor bus service, in ac- 
cordance with the provisions of the 
Public Utilities Act, and that it has 
n0 franchise from any of the afore- 
mentioned municipalities to so conduct 
its operations ; 

(28) that said Goldblatt Bros. 
Inc, should be directed to cease and 
desist its operations as a motor car- 
tier engaged in the public transporta- 
tions of persons, unless and until it 
hall have complied with the provi- 
sions of the Public Utilities Act; and 

(29) that this cause should be re- 
ferred to the attorney general of the 
state of Illinois for the purpose of 
aking necessary and appropriate ac- 
tion to enforce the provisions of this 
order and of the Public Utilities Act. 


Otson, Commissioner, dissenting: 
lam of the opinion that the operation 
(7) 


performed by the respondent does not 
require a certificate of public con- 
venience and necessity to continue said 
operation and that such operation 
without such certificate is not a viola- 
tion of law. 


The order lays stress on § 10 of the 
Public Utilities Act and recites there- 
in a portion of said section as follows: 
“The term public utility means 
and includes every corporation, com- 
pany, association, joint stock com- 
pany or association, firm, partnership, 
or individual that now or 
hereafter may own, control, operate, 
or manage within the state, directly 
or indirectly, for public use, any plant, 
equipment, or property used or to be 
used for or in connection with the 
transportation of persons or proper- 
ty . . . between points within this 
state ....” This same section has 
reference also to other matters coming 
generally under utility regulation. 
Stress is made upon the expression 
“for public use” without mentioning 
compensation or hire. Later, in said 
section, the term “‘common carrier’’ is 
said to include all railroads, street rail- 
roads, express companies, etc., oper- 
ating for public use in the transporta- 
tion of persons or property within the 
state. No mention is made therein of 
hire or reward. The term “common 
carrier” as known to the common law 
has been defined as one who under- 
takes for hire or reward the transpor- 
tation of goods or persons from place 
to place—10 Corpus Juris, p. 39. 
Again, it has been said that a com- 
mon carrier is one that holds itself out 
as ready to engage in the transporta- 
tion of goods or persons for hire. If 
it was the legislative intent to extend 
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the descriptive terms of public utilities 
and common carriers so as to include 
uses and operations not within the 
commonlaw definitions, such intent 
should appear in the legislation enact- 
ed. 

The facts in this case are not in dis- 
pute—the respondent operates on cer- 
tain days two busses and other days 
four busses from points adjoining 
the city of Chicago to its store at 26th 
street and Turner avenue for the con- 
venience and accommodation of its 
patrons. The announcement of the 
bus service and the invitation to use 
the same clearly indicates its purpose 
—that is, for the convenience of the 
patrons of the 26th street store, or 
prospective ones. The invitation is 
general but the use is limited. That 
persons other than present or prospec- 
tive patrons may occasionally take a 
free ride does not alter the essential 
character of the service installed. The 
others are not invited and the order 
adopted takes cognizance of this fact. 
These busses do not operate for hire 


or compensation since no charge of 
any kind is made to persons carried 
thereon. If they made purchases of 
goods, the free service does not enter 
into the price paid. The service of 
the respondent is used to foster and 
increase the sales at the 26th street 
store and is incidental to its mercan- 
tile business. There is no attempt 
here to operate a general transporta- 
tion business—the numbers carried 
are limited to the capacity of the bus- 
ses. In my opinion the operations de- 
scribed are not that of a common car- 
rier and the inducement to trade is not 
within the meaning of “hire or com- 
pensation.” ; 

In considering § 10 with the other] 
provisions of the Public Utilities Act, 
such as rates and charges, accounts, 
conduct, etc., I come to the conclu- 
sion that the operation of the respond- 
ent is not within said section. The 
wish to regulate operations of the 
character herein mentioned must not 
influence the exercise of powers com- 
mitted to this Commission. 





SECURITIES AND EXCHANGE COMMISSION 


Re Dayton Power & Light Company 


[File No. 32-193, Release No. 1925.] 


Security issues, § 129 — Procedure — Exemption of issue — Reservation of§ 
other matter — Intercorporate relations. 
1. The question of exempting an issue of bonds under § 6(b) of the 
Holding Company Act, 15 USCA, § 79f was passed upon although evi- 
dence had not been completed on the question whether an underwriter stood 
in such relation with the issuing company as to come within Rule U-12F-2 
of the Securities and Exchange Commission, where it was stipulated that 
no underwriting fees, commissions, or other compensation deriving from 
the issuance and sale of the bonds should be paid to such underwriter pend- 


ing final determination, p. 99. 
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Security issues, § 13.2 — Exemption under Holding Company Act — Financing 
company’s business. 
2. A bond issue of a company organized and doing business in a single 
state is properly exempted, under § 6(b) of the Holding Company Act, 
as a securities issue solely for the purpose of financing the business of a 
subsidiary of a registered holding company, although only a part of the 
new money, above the money required for refunding, is earmarked for 
construction, where payments have been made from the general treasury 


mercan- for construction work completed and the budget for the current year calls 

attempt for further construction expenditures, so as to account for the new money, 

nsporta- p. 101. 

carried ae , ; , 

the bus: Security issues, § 113 — Financing expenses — Bond 1ssue. 

seats des Discussion, in concurring opinion by Securities and Exchange Commis- 
sioners, concerning relationship of bond underwriters to subsidiary of hold- 

a ing company and as to underwriting fees in connection with a bond issue, 

le is not! p. 108 

= (HeENnperSON and E1cHer, Commissioners, concur in separate opinion.) 

he other! [February 7, 1940.] 

ies Act, | green for exemption of bond issue from provisions 

ccounts, of § 6(a) of Federal Holding Company Act, filed pursuant 


conclu- to § 6(b) of the act; exemption granted subject to conditions. 
espond- - 


APPEARANCES: John W. Houser _ sue and sale of $25,000,000 principal 


and Maurice C. Kaplan, of the Public 
Utilities Division of the Commission ; 
Cravath, de Gersdorff, Swaine and 
Wood, by Edward S. Pinney, and 
Charles P. Pfarrer, for the Dayton 
Power and Light Company; Davis, 
Polk, Wardwell, Gardiner and Reed, 
by George A. Brownell, for Morgan 
Stanley & Co., Incorporated. 


By the Commission: The Dayton 
Power and Light Company, a sub- 
‘diary of Columbia Gas & Electric 


amount of first mortgage bonds, 3 
per cent series due 1970, to under- 
writers for resale to the public. 

[1] The Dayton Power and Light 
Company proposes to sell to Morgan 
Stanley & Co., Incorporated, in excess 
of 5 per cent of the total contemplated 
issue. In addition it is proposed that 
Morgan Stanley & Co., Incorporated, 
will receive certain underwriting fees 
as the managing underwriter for the 
entire issue. 

The Commission has heretofore or- 


ution of am Corporation, a registered holding com- dered pursuant to Rule U-12F-2 of 

pany and a subsidiary of the United the general rules and regulations pro- 
of the Corporation, a registered holding com- mulgated under the Public Utility 
igh cia? pany, has filed an application and Holding Company Act of 1935 that 
oe amendments thereto under § 6(b) of the Dayton Power and Light Company 
ted that te Public Utility Holding Company and Morgan Stanley & Co., Incorpo- 
g fromj™ Act of 1935, 15 USCA, § 79f, for rated, and each of them show cause 
r pend-@# exemption from the provisions of § 6 why the Commission should not find 


(a) of that act with respect to the is- 


that Morgan Stanley & Co., Incorpo- 
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rated, stands in such relation to the 
Dayton Power and Light Company 
that there is liable to be or to have been 
an absence of arm’s-length bargaining 
with respect to such transaction. The 
proceedings pursuant to said order to 
show cause are now pending before the 
Commission and the record in that 
matter has not yet been completed. 
In view of the fact that the status of 
the Dayton Power and Light Compa- 
ny and Morgan Stanley & Co., Incor- 
porated, cannot at this time be deter- 
mined under Rule U-12F-2, Morgan 
Stanley & Co., Incorporated, has re- 
quested the Commission to consider 


the issues raised in the § 6(b) applica- 
tion apart from its relation to the Rule 
U-12F-2 proceeding on condition that 
no underwriting fees, commission, or 
other compensation deriving from the 
issuance and sale of the bonds cop. 
cerned herewith shall be paid directly 
or indirectly to or retained by Morgan 
Stanley & Co., Incorporated ( including 
any management or other fees to be 
paid to or retained by Morgan Stanley 
& Co., Incorporated, by virtue of any 
agreements or arrangements among 
any of the underwriters or otherwise). 


The Commission has concluded that! 
in the circumstances of this case it 





1 Rule U-12F-2 provides: 


“(a) In connection with an issue, sale, or 
acquisition of any security with respect to 
which an application or declaration is required 
by §§ 6, 7, 9, 10, or 12 (d), (f), or (g) of 
the act, no underwriter’s or finder’s fee shall 
be paid to 

(1) Any company in the same holding com- 
pany system as the applicant or declarant, or 

(2) Any affiliate of the applicant or declar- 
ant, or of a company of which the applicant 
cr declarant is a subsidiary, or 

(3) Any person who the Commission finds 
stands in such relation to the declarant or 
applicant, or to the person by whom the fee 
is to be paid, that there is liable to be or to 
have been an absence of arm’s-length bargain- 
ing with respect to the transaction. The Com- 
mission shall not make such finding unless it 
has issued an order to show cause why such 
finding should not be made, which order to 
show cause shall be returnable on the date 
and at the place fixed for hearing upon the 
application or declaration to which it is an- 
cillary, unless the Commission otherwise or- 
ders. Proceedings on the order to show cause 
and on the application or declaration shall 
be consolidated, unless the Commission shall 
otherwise order. In appropriate cases, the 
Commission upon application may make a 
finding or render an opinion for purposes of 
this paragraph in advance of any issue, sale, 
or acquisition of any security. Except for 
purposes of this rule, a finding by the Com- 
mission under this paragraph shall not con- 
stitute a finding for purposes of § 2 (a) (11) 
(D) of the act. 

(b) Paragraph (a) of this rule shall not 
apply in respect of any underwriter’s fee if 
it appears to the Commission that— 

(1) Appropriate and diligent effort was 
made to obtain competitive bids for the se- 
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curities which are the subject of the applica- 
tion or declaration, by publication or other- 
wise, and the affiliate’s bid was not less fayor- 
able than that of any other bidders’; or 


(2) Such effort was not practicable and 
(a) the fee to be paid does not exceed cus- 
tomary fees for si: ‘lar services where the 
parties are dealing at arm’s length, (b) the} 
service rendered is necessary, and (c) the 
remuneration is reasonable in view of the 
cost of rendering the service, the time spent 
therein, and other relevant factors. 


(c) Paragraph (a) of this rule shall not 
apply in respect of any finder’s fee if the 
necessity for the employment of the finder 
and the reasonableness of the fee are estab- 
lished by a fair preponderance of the evidence. 


(d) Any underwriter’s fee within the mean- 
ing of this rule shall include any fee, commis- 
sion, discount, or other remuneration (except 
a finder’s fee) paid in connection with a pub- 
lic offering of any securities to an under- 
writer as defined in the Securities Act of 
1933: Provided, however, that the term shall 
not include any fee paid to an underwriter 
whose participation does not exceed 5 per 
cent of the total offering, if such underwriter 
does not receive any commission or remunera- 
tion (whether for originating the issue or 
otherwise) in addition to the fee computed at 
the rate applicable to other underwriters who 
take the same or similar participation in the 
offering. 

(e) A finder’s fee is a fee (other than an 
underwriter’s fee) paid for services (other 
than attorneys,’ accountants,’ and similar tech- 
nical services) in connection with the negotia- 
tion or consummation of an acquisition, issue, 
or sale of securities or for services in securing 
underwriters, sellers, or purchasers of secut!- 
ties.” 
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RE DAYTON POWER & LIGHT CO. 


should proceed to consider the issues 
raised by the application under § 6(b) 
although the evidence has not been 
completed on the issue of whether 
Morgan Stanley & Co., Incorporated, 
stands in such relation with the Day- 
ton Power and Light Company as to 
come within our Rule U-12F-2.? 


A public hearing was held on the 
amended application under § 6(b) aft- 
ef appropriate notice to interested reg- 
ulatory authorities and to the public. 
No member of the public or any repre- 
sentative of any public body requested 
to be heard. The Commission has 
considered the record and makes the 
following findings : 

The Dayton Power and Light Com- 
pany, organized under the laws of 
Ohio, is engaged principally in serving 
the city of Dayton, Ohio, and neigh- 
boring cities with electricity and gas. 
It generates practically all of its electric 
requirements but purchases all of its 
gas requirements from Ohio Fuel Gas 
Company, an associate company. To 
aminor extent it is also engaged in the 
business of supplying steam heating, 
hot-water heating, and water. Co- 
lumbia Gas & Electric Corporation 
owns all of its common stock, the only 
stock entitled to vote except in the 
event of four quarterly defaults on the 
preferred stock, which defaults do not 
presently exist. 


The bonds are to be sold to a group 
of thirty-eight underwriters, headed 
by Morgan Stanley & Co., Incorporat- 
ed, at a price of 1024 and accrued in- 
terest, which represents a cost of mon- 
ty to the applicant of 2.91 per cent. 
The bonds will be offered to the public 


4 Holding Company Act Release No. 
, Re Consumers Power Co. (1939, 1940) 
33 PUR(NS) 321, post. 


at a price of 104, resulting in a spread 
of 1} points, or underwriting dis- 
counts or commissions totaling $437,- 
500. The offering price is equivalent 
to a yield of 2.80 per cent per year to 
maturity. Morgan Stanley & Co., In- 
corporated, is to receive } of a point 
for services as syndicate managers. 

The bonds will be issued under an 
indenture with the Irving Trust Com- 
pany, as trustee, dated October 1, 
1935, and two supplemental indentures 
thereto. They will be secured pari 
passu. with $1,457,000 principal 
amount of bonds of 34 per cent series 
due 1962, by a first mortgage lien on 
all properties now owned or hereafter 
acquired by the applicant other than 
certain enumerated assets. The sec- 
ond supplemental indenture under 
which the proposed bonds are to be is- 
sued has been qualified under the Trust 
Indenture Act of 1939. 


[2] Section 6(a) provides that “ex- 
cept in accordance with a declaration 
effective under § 7, it shall be 
unlawful for any registered holding 
company or subsidiary company there- 
of . . . to issue or sell any security. 

” The proposed issue, however, 
comes before the Commission under 
§ 6(b) which provides that the Com- 
mission shall exempt from the provi- 
sions of § 6(a), “subject to such terms 
and conditions as it deems appropriate 
in the public interest or for the protec- 
tion of investors or consumers,” the 
issue and sale of any security by a 
subsidiary company if such issue and 
sale ‘are solely for the purpose of fi- 
nancing the business of such subsid- 
iary company and have been expressly 
authorized by the state Commission 
of the state in which such subsidiary 
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company is organized and doing busi- 
ness. r 

The gross proceeds to the company 
of the proposed issue and sale will be 
$25,562,500. It is estimated that the 
expenses will be $125,625 leaving net 
proceeds of $25,436,875, which are to 
be used as follows: 
For the redemption at 1044 

of $19,015,000 principal 

amount of Ist & Rfg. 

Mtg. Bonds, 34% Series 


due 1960 $19,870,675 
Deduct: Sinking-fund 


payment January 15, 
1940 


150,000 
—§—_——$19,720,675 
For construction of prop- 

3,975,502 


erty additions 
For additional working capital .... 1,740,698 
$25,436,875 


It is estimated that, subject to cer- 
tain qualifications, the refunding por- 
tion of the proposed firiancing will ef- 
fect an annual saving to the applicant 
of approximately $48,000 (after al- 
lowing for Federal Income Taxes) 
during the twenty-one years to Octo- 
ber 1, 1960, the maturity date of the 
bonds to be called.2 The applicant, 
furthermore, will benefit from the ex- 
tension of the maturity of $19,015,000 
of its presently outstanding debt from 
1960 to 1970. 

Although only $3,975,502 of the 
new money which will be received from 
the proposed issuance of bonds has 
been earmarked for construction, rep- 


resentatives of the applicant have tes. 
tified that the applicant has paid $444. 
498 out of its general treasury for con. 
struction work completed as at Octo- 
ber 31, 1939, and in addition that the 
budget for 1940, calls for further 
construction expenditures of $2,440. 
810. Accordingly, while the balance 
of the new money has not been ear- 
marked for construction, nevertheless 
it represents a portion of funds to be 
expended for such purposes. 

In view of these facts, and the other 
circumstances of this case, the Com- 
mission finds that the proposed issue 
and sale are solely for the purpose of 
financing the business of the Dayton 
Power and Light Company. 

In an order dated January 19, 1940 
(Order No. 11,237), the Public Util- 
ties Commission of Ohio has, subject 
to certain conditions,* approved the 
proposed issue and sale. As we have 
previously noted, the applicant is “or- 
ganized in” Ohio and is “doing busi- 
ness” in Ohio. Thus it is apparent, in ] 
view of our previous finding that the 
proposed issue and sale are solely for } 
the purpose of financing the applicant's 
business, that the applicant falls with- 
in the express statutory exemption of 
§ 6(b). The present case, therefore, 
differs from the facts and issues re- 
cently before the Commission in Re 
Consumers Power Co. supra.’ The 
Consumers Power Company was ot- 





3 The net annual savings of $48,000 do not 
take into account the duplicate interest of 
approximately $55,460.40 which the company 
will be required to pay for the period between 
the issue of the new bonds and the call date 
of the presently outstanding bonds. 

4The Public Utilities Commission of Ohio 
imposed, among others, the following condi- 
tions: (1) that the price to the company be 
not less than the principal amount of the 
bonds; (2) that both the unamortized debt 
discount and expense applicable to the bonds, 
34 per cent series due 1960, and the premium 
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incurred in redeeming such bonds, be amor- 
tized over the life of the old bonds; (3) that 
the premium on issuing the new bonds, if any, 
be used first to pay the expense of such issu- 
ance, and second, to the payment of the pre- 
mium on the calling of the old bonds. _ 

5 Decided December 28, 1939. Rehearing 
was requested January 20, 1940, and set tor 
oral argument on January 30, 1940; but the 
company withdrew the request for rehearing 
on January 27, 1940. See Holding Company 
Act Release No. 1901 (1940). 
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sanized in Maine but doing business in 
Michigan ; consequently, although the 
sue had the approval of the Michigan 
Commission, it was not within § 6(b) 
exemption and was, therefore, direct- 
ly subject to the requirements of § 7, 
5 USCA, § 79g including, of course, 
§ 7(d) (3), which provides that 
« _—, the Commission shall permit 
a declaration regarding the issue or 
sale of a security to become effective 
unless the Commission finds that 


Ist & Rfg. Mtg. 34s, due 1960 


It @ Rig: Mtoe: S29, due 1962 o.ccccccccccesce 


Ist Mtg. Bonds, 3s, due 1970 


Cum. Pfd., 44% 
Common Stock 
Earned Surplus prior to Jan. 1, 1938 
Earned Surplus since Dec. 31, 1937 
Total Surplus 
Total Common and Surplus 


Total Capitalization 


financing by the issue and sale 
of the particular security is not neces- 
sary or appropriate to the economical 
and efficient operation of a business 
in which the applicant lawfully is en- 


gaged or has an interest.” It was un- 
der this section that a majority of the 
Commission made its adverse findings 
in the Consumers Power Company 
Case as to the issuance and sale of 
$10,000,000 of bonds which increased 
the corporate debt in that amount.™ 
Since we have found that the ap- 
plicant meets the statutory requisites 
for exemption under § 6(b), our next 
problem is to determine whether any 
of the circumstances of this case re- 


.-. 1,457,000 


quire us to impose, in accordance with 
the provisions of § 6(b), “such terms 
and conditions” as appear “‘appropriate 
in the public interest or for the protec- 
tion of investors or consumers.” 


Capitalization 
The capitalization (including sur- 
plus) of the applicant as of October 
31, 1939, before and after giving ef- 
fect to the proposed financing, is as 
follows: 


Actual Pro Forma 


Amount 
$19,015,000 
$1,457,000 
25,000,000 
$26,457,000 


$10,000,000 


$20,472,000 
$10,000,000 
8,030,000 
3,102,596 
868,054 
$3,970,650 
$12,000,650 


$42,472,650 


$3,970,650 
$12,000,650 


99.9 $48,457,650 

It will be noted that the proposed 
financing will increase the proportion 
of debt to total capitalization from 
48.2 per cent to 54.6 per cent and will 
increase the proportion of debt and 
preferred to total capitalization from 
71.7 per cent to 75.2 per cent. Con- 
versely, the ratio of common stock and 
surplus will be decreased from 28.2 
per cent to 24.8 per cent. 


Fixed Assets 


The book value of the applicant’s 
fixed assets at October 31, 1939, was 
$51,040,454. The reserve for retire- 
ments was stated at $8,245,779, leav- 
ing net property of $42,794,675. The 





SIn that case, the Commission permitted 
the issuance and sale of $18,594,000 of bonds 
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for refunding, at a lower rate of interest, of 
outstanding debt. 
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presently outstanding debt of the ap- 
plicant is equivalent to 40.1 per cent 
of gross property and to 47.8 per cent 
of net property. After the proposed 
financing, these ratios would be in- 
creased to 46.6 per cent and 54.5 per 
cent, assuming that all the new money 
of approximately $5,717,000 were ex- 
pended for new property. The financ- 
ing will also result in an increase of 
the ratio of debt and preferred to net 
property from 71.2 per cent to 75.2 
per cent. 

The second supplemental indenture 
dated January 1, 1940, under which the 
proposed bonds are to be issued pro- 
vides that the applicant shall pay an- 
nually to the trustee as a sinking fund 
a sum in cash equal to 14 per cent of 
the greatest principal amount of bonds 
of the series due 1970 which shall 
have been authenticated less the 
amount of bonds canceled other than 
through the operation of the sinking 
fund for the acquisition (and subse- 
quent retirement) of such bonds at 
the lowest prices at which the bonds 
can be obtained but not to exceed the 
redemption price. This sinking fund 
will result in an annual reduction of 
the proposed $25,000,000 issue by a 
minimum of approximately $350,000 
to $375,000 a year or a total minimum 
reduction at the maturity of the bonds 
in 1970 of from 40 per cent to 45 per 
cent of the entire issue of $25,000,- 
000.7 Moreover, under the applicant’s 
original indenture with the Irving 


Trust Company and the two supple-} 
mental indentures thereto, further ad- 

ditional bonds against equal additions ™ 
to property can only be issued up to 

$899,000 ; thereafter additional bonds! 
can be issued only to the extent of 663 

per cent of the cost or fair value 

(whichever is less) of property addi-| 
tions after first deducting retirements, | 
This provision, together with the an-! 
nual retirement of existing debt§ 
through the operations of the sink-§ 
ing fund, appears substantially to mini-| 
mize the possibility that the present] 
financing is a step in a process of con- 
stantly increasing the proportion of § 
debt to total capitalization and prop-} 
erty. In fact, the applicant’s officers | 
testified that it was anticipated that § 
future needs for additional funds will } 
be satisfied principally through com-§ 
mon stock financing. 


Reserve for Retirements 


The reserve for retirements at Octo- | 
ber 31, 1939, was equivalent to 16.5 § 
per cent of the total property account | 
after deducting therefrom $1,091,256 § 
of construction work in progress, and | 
to 16.8 per cent of depreciable proper- | 


ty (excluding land). According to a J 
memorandum segregation of the re- J 
serve account, the portion applicable § 
to electric property amounts to 12.4 | 
per cent of depreciable electric prop- 
erty; the portion applicable to gas | 
property is equal to 31.6 per cent of | 
depreciable gas property; and the re- 





6 As more fully explained in our previous 
opinion in Re Dayton Power & Light Co. 
(1938) Holding Company Act Release No. 
1298, 3 SEC 1098, the applicant estimates that 
the original cost of its properties (cost to the 
person first deveting the property to public 
service) is about $2,000,000 less than their 
book value. If the property account were ad- 
justed to estimated original cost, the ratios of 
debt to gross and net property after the pro- 
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posed financing would be 48.0 per cent and 
56.5 per cent, respectively, and the ratio of 
debt and preferred stock to net property would 
be 77.9 per cent. 

7 The applicant has a similar sinking-fund 
provision in the first supplemental indenture 
under which the presently outstanding $1,- 
457,000 first and refunding mortgage bonds, 
33 per cent series due 1962, were issued. 
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RE DAYTON POWER & LIGHT CO. 


grve applicable to other utility prop- 
aty equals 21.6 per cent of depreci- 
able other utility property. The re- 
grve applicable to electric property 
will be reduced substantially in the 
near future, as it is estimated that the 
current construction program will in- 
yolve retirements of $871,645 from 
dectric property. If this full amount 
were deducted from the reserve and 
property accounts at October 31, 1939, 
the reserve for electric property would 
be equal to only 10.2 per cent of the 
dectric depreciable property account. 
A representative of the company tes- 
tified that although the reserve is, in 
his opinion, adequate to meet retire- 
ments, it is not as much as it would 
be had the company operated on a 
straight-line depreciation policy based 
on expected service life of the proper- 
ty.® The company has agreed that in 
order to avoid any question as to pos- 
sible inadequacy of this reserve, it will 
pay no dividends on its common stock 
by a charge to its earned surplus 


Gross Income ..ccccese 


Interest on Funded Debt 
Other Charges to Income 


Total Charges to Income 


Net Income 
Preferred Stock Dividends 


_ Balance to Common 
Times Interest Earned 
Times Fixed Charges Earned 


prior to January 1, 1938, except up- 
on application to and approval by or- 
der of this Commission. Such sur- 
plus, amounting to $3,102,596, as of 
October 31, 1939, is already unavail- 
able to the parent company, Columbia 
Gas & Electric Corporation, as in- 
come. See Re Columbia Gas & E. 
Corp. (1939) Holding Company Act 
Release No. 1417, 28 PUR(NS) 476. 
The applicant’s earned surplus since 
December 31, 1937, is not affected by 
this condition. 


Earnings 


The following tabulation shows the 
earnings available to each of the ap- 
plicant’s three classes of security hold- 
ers for 1938, twelve months ended 
October 31, 1939, and pro forma for 
the latter period, giving effect to the 
proposed financing: 


Underwriting Spread 


As noted heretofore, the proposed 
issue will be offered to the public at a 


12 months ended Oct. 31, 1939 
Actual Pro Forma 
$3,789,847 $3,803,7999 


719,843 797,353 
65,072 76,796 
$831,252 $784,915 $874,149 


$2,601,848 $3,004,932 $2,929,650 
450,012 450,012 450,012 


$2,151,836 $2,554,920 $2,479,638 
4.71 5.27 4.77 
4.13 4.83 4.35 


1938 
$3,433,100 


728,646 




















Times Charges and Preferred Dividends Earned .. 2.68 3.07 2.87 


Earned per Share of Common stock 


$7.10 $6.89 





8The accrual to the reserve for electric 
property is equal to 2 mills per kilowatt hour 
sold. Expressed as a percentage of the elec- 
tc property account at the end of the year, 
the accruals to the reserve for electric prop- 
erty in the last four years have been as fol- 
lows: 


2.29 (subject to audit) 
4 year average 


9 Adjusted for the effect of financing on 
Federal Income Taxes. 

10 Adjusted to give effect to the issuance of 
42,500 shares of common stock on October 31, 
1938. 
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price of 104, with a spread of 1? 
points, or underwriting discounts or 
commissions totaling $437,500. Of 
the spread of 13 points, Morgan Stan- 
ley & Co., Incorporated, is to receive 
a one-fourth of a point for services 
as syndicate manager; underwriters 
will receive seven-eighths of a point 
for wholesale sales, and five-eighths of 
a point will be received by the retail 
dealers. The total fees to be received 
by Morgan Stanley & Co., Incorporat- 
ed, assuming a successful placement, 
ageregate $100,562.50. 

Under Art. II of the underwriting 
agreement between Morgan Stanley & 
Co., Incorporated, and the other un- 
derwriters, Morgan Stanley & Co., In- 
corporated, is authorized, with respect 
to the bonds which the underwriters 
purchase from the company, to re- 
serve for sale and to sell on their be- 
half any or all of such bonds to deal- 
ers in such amounts as Morgan Stan- 
ley & Co., Incorporated, in its discre- 
tion shall determine. According to 
the record, $10,550,000 will be re- 
served by Morgan Stanley & Co., In- 
corporated, to the other underwriters 
for their own distribution at retail. 
Pursuant to the general policy of that 
firm, Morgan Stanley & Co., Incorpo- 
rated, reserved no bonds for its own 
distribution. It will, therefore, con- 
tribute its total underwriting commit- 
ments of $4,350,000 for sale to deal- 
ers. Thus, of the total of $14,450,- 
000 to be offered to dealers $4,350,000 
is contributed by Morgan Stanley & 
Co., Incorporated, and $10,100,000 by 
the other underwriters. 

Under Art. VIII of the underwrit- 
ing agreement between Morgan Stan- 
ley & Co., Incorporated, and the oth- 
er underwriters, bonds reserved for 
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sale to dealers but not purchased by 
them, or purchased but with respect 
to which default is made, are, in the 
discretion of Morgan Stanley & Co, 
Incorporated, to be delivered to the 
underwriters “as nearly as practicable 
in proportion to the respective princi- 
pal amount of bonds which each sey- 
erally has agreed to purchase from the 
company.” Thus, assuming that none 
of the bonds reserved for dealers are 
sold, such bonds would then be dis- | 
tributed to all of the underwriters in | 
proportion to their original commit- 
ment with the issuer. Therefore, since | 
the commitment of Morgan Stanley & | 
Co., Incorporated, is 17.4 per cent of | 
the entire issue, it would receive back 
a maximum of 17.4 per cent of the un- | 
sold bonds reserved for dealers. There- | 
fore, it appears that the underwriting § 
commitment of Morgan Stanley &| 
Co., Incorporated, of $4,350,000, is! 
as a practical matter reduced by the | 
provisions of Art. VIII to a possible} 
ultimate liability in this case of $2,-| 
514,300. . 
The proposed underwriting spread | 
of 1? points and the manager’s fee of | 
4 point are less than the spread and) 
manager’s fee in a number of other is- @ 
sues and are lower than the spread of | 
two points and 2 of a point manager’s | 
fee which prompted, among other 
things, a dissent of a minority of this] 
Commission as to the reasonableness of | 
the underwriting spread under § 7 (d) | 
(4) in the Consumers Power Com- 
pany Case, 33 PUR(NS) 321, post.§ 
The proposed fees, though, are ap-} 
proximately the same as the underwrit- 
ing spread and manager’s fee in cer-j 
tain other issues and are higher than 
such fees in one issue in which Mor- 
gan Stanley & Co., Incorporated, was 
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the principal underwriter. The pro- 
posed spread and manager’s fee can- 
not, however, be said to be noticeably 
out of line with the charges in other 
issues. In this connection, the Com- 
mission recognizes the fact that the re- 
lationship of Morgan Stanley & Co., 
Incorporated, to the issuer in regard to 
this transaction will be presented to 
the Commission upon completion of 
the U-12F-2 proceeding hereinbefore 
mentioned, and that the compensation 
to Morgan Stanley & Co., Incorporat- 
ed, is subject to the outcome of that 
proceeding. 

The applicant has estimated that its 
total expenses in connection with this 
issue will be approximately $125,625. 
The record does not indicate that such 
expenses are unreasonable. 


Conclusion 


The Commission has heretofore 
concluded that the proposed issue and 
sale of $25,000,000 of bonds, 3 per 
cent series, due 1970, are solely for the 
purpose of financing the business of 
the applicant and have been expressly 
authorized by the state Commission 
of the state in which the applicant is 
organized and doing business. 

An appropriate order will accord- 
ingly be issued granting the exemption 
sought from the provisions of § 6 (a) 
of the act. The Commission finds it 
appropriate in the public interest and 
for the protection of investors and con- 
sumers that such order be subject to 
the following conditions : 

(1) That the issue and sale of such 
securities shall be effected in accord- 
ance with the terms and conditions set 
forth in, and for the purposes repre- 
ws by, said amended application; 
an 


(2) That within ten days after the 
issuance of the aforesaid securities, 
the applicant shall file with this Com- 
mission a certificate of notification 
showing that such issue and sale have 
been effected in accordance with the 
terms and conditions of, and for the 
purposes represented by, said amended 
application ; and 

(3) That this exemption shall im- 
mediately terminate without further 
order of this Commission if the ex- 
press authorization of the issue and 
sale of the aforesaid securities by the 
Ohio Public Utilities Commission 
shall be revoked or otherwise termi- 
nate; and 

(4) That no dividends shall be 
paid by the applicant on its common 
stock by a charge to its earned surplus 
prior to January 1, 1938, except upon 
application to, and approval by order, 
of this Commission; and 

(5) That, pending the final deter- 
mination of the issues raised by the 
order to show cause issued pursuant 
to Rule U-12F-2, no underwriting 
fees, commissions, or other compensa- 
tion deriving from the issuance and 
sale of the bonds concerned herewith 
shall, in accordance with the agree- 
ment of Morgan Stanley & Co., Incor- 
porated, referred to herein, be paid di- 
rectly or indirectly to, or retained by, 
Morgan Stanley & Co., Incorporated 
(including any management or other 
fees to be paid to, or retained by, Mor- 
gan Stanley & Co., Incorporated, by 
virtue of any agreements or arrange- 
ments among any of the underwriters 
or otherwise). 


By the Commission: Commission- 
ers Eicher and Henderson joining in 
the findings of fact and concurring in 
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the result (see concurring opinion be- 
low). 


HENDERSON and EIcHER, Commis- 
sioners, concurring: Since we join 
in the findings of fact and concur only 
in the result it will avoid misunder- 
standing if we explain why our con- 
currence is so limited. In the first 
place, we are of the opinion that the 
proceeding under § 6 (b) should not 
be disposed of until the issues involved 
in the affiliation proceeding under Rule 
U-12F-2 have been determined. The 
Commission ought not to permit it- 
self to be jockeyed, under the goad of 
a “deadline,” into deciding a single 
case in a piecemeal fashion. Our 
views on this question are stated in 
the Consumers Power Case, supra, and 
there is no need to restate them here. 

But the situation before us is pecu- 
liarly aggravated. Ten months ago, 


in April of 1939, Dayton Power and 
Morgan Stanley were put on notice 
that their relationship would have to 
be scrutinized in the light of minimum 


standards set up by our rule. Not- 
withstanding that notice they refrained 
from requesting such a hearing, al- 
though had such action been taken 
there would have been ample time for 
disposition of the issues. To accept 
another impounding offer, without 
protest, under these circumstances, is 
to put a premium on flouting the re- 
requirements of our rule and the ob- 
jectives of the act. 

On the merits, we agree that the 
applicable statutory provisions require 
us to exempt this issue. But the cir- 
cumstances surrounding the issue are 
curious indeed. The amount of new 
money involved is not large, and could 
readily have been raised in other ways. 
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As'a matter of fact, the record ind- 
cates that when the company ap. 
proached the bankers, it was consider- 
ing the issuance of common stock or 
bonds in an amount sufficient to raise 
such new money as might be needed, 
It was the bankers who countered with 
the suggestion that the new money be 
raised by bonds and that all the 
outstanding bonds be refunded. To 
be sure, the company will get cheap 
money, money which costs only 2.9 
per cent, but in order to obtain this | 
cheap money the company is required | 
to pay substantial call premiums of | 
$855,675, and estimated expenses of 
$125,625. The net result is that Mor- 
gan Stanley gets $100,562.50; the oth- 
er underwriters, together with the 
dealers, get $336,937.50 ; the company 
gets a maturity extended from 1960 
to 1970, and effects a maximum annu- | 
al saving of $48,000; and present in- 
vestors are deprived of $95,075 per 
annum. In addition, present investors 
are put to the trouble and expense of 
obtaining payment of their old bonds 
and reinvesting in new. Whether this 
refunding was undertaken simply be- 
cause the bankers controlled the financ- 
ing remains, however, to be seen. 

In our view, the revised underwrit- 
ing terms, as compared with the fees 
and commissions in the Consumers 
Power Case, supra, far from evidenc- 
ing some unexpected generosity, tend 
rather to demonstrate that the present 
haphazard mechanism of private ne- 
gotiations with a favorite underwriter 
is unfair to the company and inimical 
to the interests we have been directed 
to protect. In the Consumers Power 
Case we were earnestly assured that 
the 2-point spread and the 3 manage- 
ment fee were entirely justified and 
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proper, especially in view of the favor- 
able price for the securities. Here, by 
the same standards, the price is appar- 
«tly even more favorable—yet the 
spread has been reduced by } of a 
point, and the management fee has 
heen reduced by 4 of a point. In the 
Consumers Power Case, it is true, 
three members of the Commission ap- 
proved a 2-point spread and a § fee, 
so that a reduction has been granted 
here despite Commission assent to a 
higher spread and a higher fee. But 
this is still far from constituting a 
rason for thinking that what today 
appears to have been wrong then is 
right now. A more reasonable con- 
dusion is that whether commissions 
and fees are arrived at by negotiation 
or fixed without negotiation by a fav- 
orite underwriter, they are arrived at 
ina manner which makes it virtually 
impossible for this Commission to dis- 
charge its statutory duties in passing 
upon the propriety of the several 
amounts involved. Taken together, 
the facts seem to indicate that too often 
the ultimate price is less the product 
of arm’s-length bargain than the re- 
sult of extraneous forces whose im- 
pact upon the transaction is purely 
fortuitous, difficult of detection, and 
beyond the scope of intelligent regu- 
lation, 


It is noteworthy, too, in reviewing 
the underwriting terms, that Morgan 
Stanley actually assumes a risk which 
is substantially less than that which it 
seemingly assumes; yet it is paid at the 
full rate. Under a contract unique in 
registered corporate issues the other 
underwriters assume not only their 
own agreed risk, but part of Morgan 
Stanley’s as well. Bonds reserved for 
dealers but not purchased by them are, 


109 


in the discretion of Morgan Stanley, 
redistributed to the underwriters in 
proportion to their original commit- 
ment with the issuer. This is done pur- 
suant to Art. VIII of the underwrit- 
ing contract between Morgan Stanley 
and the other underwriters. Since 
Morgan Stanley takes 17.4 per cent 
of the entire issue, it receives back a 
maximum of 17.4 per cent of the un- 
sold bonds reserved for dealers—yet 
Morgan Stanley contributes, in the 
first instance, $4,350,000 to the $14,- 
450,000 maximum of bonds to be sold 
to retail dealers. The majority, there- 
fore, have pointed out how, as a prac- 
tical matter, Morgan Stanley’s under- 
writing commitment of $4,350,000 is 
reduced by the provisions of Art. VIII 
of the underwriting contract to a pos- 
sible maxmium liability of $2,514,- 
300. The ultimate liability of all the 
other underwriters is, thus, increased 
by $1,835,700. Furthermore, under- 
writers are required to take back such 
bonds, not at the price payable to the 
company of 102} plus 4 for the man- 
ager’s fee, but at the “public offering 
price and accrued interest less an 
amount equal to 8 of the principal 
amount of such bonds . . .” or 
1033. It appears, therefore, that the 
other underwriters pay Morgan Stan- 
ley the equivalent of the underwriting 
fee of 9/8 points for the $1,835,700 
of Morgan Stanley’s own bonds which 
may be redistributed to the other un- 
derwriters in accordance with Art. 
VIL. 

Equally significant is the fact that 
if none of the bonds given to the sell- 
ing group is sold, and if the bonds are 
redistributed in accordance with Art. 
VIII to all the underwriters, the gross 
cost of these bonds to Morgan Stanley 
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is 992 points.!. The other underwrit- 
ers, however, must pay 102} points 
(1024 plus } point in manager’s fee) 
for $20,650,000 of securities and 
1033 (104 minus 2 point) for the 
$1,835,700 of Morgan Stanley’s origi- 
nal commitment which is redistributed 
to them pursuant to Art. VIII. Of 
interest at least is the further fact that 
the dealers who bear the brunt of the 
work of distribution are required by 
this contract to sacrifice part of their 
commissions despite the alleged solici- 
tude of the issuer and the principal 
underwriter for their well being and 
prosperity. 

We say once more that unless the 
Commission is willing to abdicate its 
functions under the act, the business 
of underwriting must be given a 
framework more easily observed and 
less easily abused than what is so hope- 
fully and euphemistically described as 


“negotiation.” 


ORDER 


The Dayton Power and Light Com- 
pany, a subsidiary of Columbia Gas & 
Electric Corporation, a registered hold- 
ing company, in turn a subsidiary of 
the United Corporation, a registered 
holding company, having filed an ap- 
plication and amendments thereto with 
this Commission pursuant to § 6 (b) 
of the Public Utility Holding Com- 
pany Act of 1935 for exemption from 
the provisions of § 6 (a) of said act 
with respect to the issue and sale of 
$25,000,000 principal amount of the 
Dayton Power and Light Company 


fitst mortgage bonds, 3 per cent series 
due 1970; and 

The Commission having heretofore 
ordered, pursuant to Rule U-12F-2 
of the General Rules and Regulations 
promulgated under said act, that the! 
Dayton Power and Light Company} 
and Morgan Stanley & Co., Incorpo-| 
rated, and each of them, show cause! 
why the Commission should not find! 
that Morgan Stanley & Co., Incorpo-| 
rated, stands in such relation to the 
Dayton Power and Light Company 
that there is liable to be, or to have! 
been, an absence of arm’s-length bar- | 
gaining in connection with the issue | 
and sale of the securities referred to | 
herein; the proceeding in regard to | 
such matter not having been completed § 
and Morgan Stanley & Co., Incorpo- | 
rated, having agreed that, pending the } 
final determination of the issues 
raised by said U-12F-2 order to show 
cause, no underwriting fees, commis- | 
sions, or other compensation deriving 
from the issuance and sale of the bonds 
concerned herewith shall be paid, di- § 
rectly or indirectly, to, or retained by, | 
Morgan Stanley & Co., Incorporated | 
(including any management or other 
fees to be paid to, or retained by, | 
Morgan Stanley & Co., Incorporated, 
by virtue of any agreements or ar- | 
rangements among any of the under- 
writers or otherwise) ; and 

A public hearing on the amended 
application filed pursuant to § 6 (b) 
of said act having been duly held after | 
appropriate notice; the record in this 
matter having been duly considered: 





1QOn the $1,835,700 of its own commitment 
which we assume is redistributed to the under- 
writers, Morgan Stanley receives 9/8 points 
(1032 minus 1024), or $20,651. As manager 
of the syndicate, Morgan Stanley receives 4 
of a point on $20,650,000 of bonds, or $51,625. 
These sums total $72,276, or the equivalent of 
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2% points. If we apply these gross proceeds 
to Morgan Stanley’s possible ultimate liability 
of $2,514,300, we note that it has a gross cost 
for such principal amount of bonds of 1023 
minus 2%, or 99% points. This cost, we em- 
phasize, does not include any of Morgan 
Stanley’s expenses. 
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he Commission having made and filed 
is findings and opinion herein ; 

It is ordered that said amended ap- 
ication be and the same hereby is 
sproved, subject, however, to the fol- 
wing terms and conditions: 

(1) That the issue and sale of 
sich securities shall be effected in ac- 
erdance with the terms and condi- 
tions set forth in, and for the purpos- 
es represented by, said amended appli- 
cation ; and 

(2) That within ten days after 
the issuance of the aforesaid securi- 
ties, the applicant shall file with this 
Commission a certificate of notifica- 
tion showing that such issue and sale 
have been effected in accordance with 
the terms and conditions of, and for 
the purposes represented by, said 
amended application ; and 

(3) That this exemption shall im- 
mediately terminate without further 
order of this Commission if the ex- 
press authorization of the issue and 
sale of the aforesaid securities by the 


Ohio Public Utilities Commission 
shall be revoked or otherwise termi- 
nate; and 

(4) That no dividends shall be 
paid by the applicant on its common 
stock by a charge to its earned surplus 
prior to January 1, 1938, except upon 
application to, and approval by order, 
of this Commission ; 

(5) That, pending the final deter- 
mination of the issues raised by the 
order to show cause issued pursuant 
to Rule U-12F-2, no underwriting 
fees, commissions, or other compen- 
sation deriving from the issuance and 
sale of the bonds concerned herewith 
shall, in accordance with the agree- 
ment of Morgan Stanley & Co., Incor- 
porated, referred to herein, be paid 
directly or indirectly to, or retained 
by, Morgan Stanley & Co., Incorpo- 
rated (including any management or 
other fees to be paid to, or retained by, 
Morgan Stanley & Co., Incorporated, 
by virtue of any agreements or ar- 
rangements among any of the under- 
writers or otherwise). 





UNITED STATES SUPREME COURT 


J. Lawrence Fly et al. 


Uv 


Paul R. Heitmeyer 


[No. 316.] 
(— US —, 84 L ed —, 60 S Ct 443.) 


Appeal and review, § 67 — Reversal and remand — Restriction on further pro- 
ceedings — New parties — New evidence. 

A circuit court of appeals, after reversing an order of the Federal Com- 

munications Commission denying a permit to construct a radio broadcasting 

station because of an erroneous ground relied upon by the Commission for 
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denial, cannot direct the Commission to restrict consideration of the ay- 
plication to the record originally before it instead of reconsidering the appii- 
cation with subsequently filed rival applications and reopening the record to 
take new evidence on the comparative ability of the various applicants to 
satisfy public convenience, interest, or necessity. 


[January 29, 1940.] 


ERTIORARI to review judgment of United States Court of 
Appeals for District of Columbia granting a writ of man- 
damus requiring the Federal Communications Commission to re- 
strict proceedings after remand of application for radio permit; 
judgment reversed with directions to dissolve writ of man- 


damus and to dismiss respondent’s petition. 


For same case 


below, see 70 App DC 162, 105 F(2d) 41. 


APPEARANCES: Solicitor General 
Jackson, of Washington, D. C., ar- 
gued the cause for petitioners; Clar- 
ence C. Dill, of Washington, D. C., 
argued the cause for respondent. 


Mr. Justice FRANKFURTER delivered 
the opinion of the court: 

On March 25, 1935, Heitmeyer, 
respondent here, applied for a permit 
from the Federal Communications 
Commission under § 319 of the Com- 
munications Act of [June 19] 1934, 
Chap. 652, 48 Stat. at L. 1064, 1089, 
47 USCA § 319, to construct a broad- 
casting station at Cheyenne, Wyom- 
ing. His application and a competing 
one were heard by an examiner. The 
Commission, on May 1, 1936, denied 
respondent’s application on the sole 
ground that he was financially dis- 
qualified. He appealed to the United 
States court of appeals for the Dis- 
trict of Columbia and the Commis- 
sion’s decision was reversed. Heit- 
meyer v. Federal Communications 
Commission (1937) 68 App DC 180, 
95 F(2d) 91. To proceed in con- 
formity with this opinion, the case 
was remanded to the Commission. 
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After Heitmeyer’s appeal two oth- | 
er applications for the same facilities § 
were filed with the Commission. Fol- § 
lowing intermediate litigation, need- 
less here to recount, the Commission | 
directed that respondent’s case be re- | 
opened in conjunction with the pend- | 
ing rival applications. Before this 
hearing could be had, respondent ob- 
tained from the court of appeals a | 
writ of mandamus directing the Com- 
mission to restrict consideration of his 
application to the record originally be- 
fore it. McNinch v. Heitmeyer 
(1939) 70 App DC 162, 105 F(2d) 
41. Because important questions of 
administrative law were involved, we 
granted certiorari. 308 US —, 84L 
ed —, 60 S Ct 121. 

This case is controlled by our deci- 
sion, Federal Communications Com- 
mission v. Pottsville Broadcasting Co. 
decided this day, 308 US —, 84 L ed 
—, 60 S Ct 437. 

The only relevant difference between 
the two cases is that here the Commis- 
sion proposed on remand not only to 
reconsider respondent’s application on 
oral argument with subsequently filed 
rival applications, but to reopen the 
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record and take new evidence on the 
comparative ability of the various ap- 
plicants to satisfy “public convenience, 
interest, or necessity.” But the Com- 
mission’s duty was to apply the statu- 
tory standard in deciding which of the 
applicants was to receive a permit aft- 
er it fell into legal error as well as be- 
fore. If, in the Commission’s judg- 
ment, new evidence was necessary to 
discharge its duty, the fact of a previ- 


cording to the principles enunciated in 
the Pottsville Broadcasting Co. Case, 
supra, bar it from access to the nec- 
essary evidence for correct judgment. 

The judgment is reversed, with di- 
rections to dissolve the writ of man- 
damus and to dismiss respondent’s 
petition. 

Reversed. 


Mr. Justice McReynolds concurs in 


ously erroneous denial should not, ac- the result. 
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Pennsylvania Public Utility Commission 


Peoples Natural Gas Company 


[Complaint Docket No. 12683.] 


Rates, § 186 — Reasonableness — Burden of proof — Filed schedules. 


1. A public utility seeking authority to increase rates by filing new schedules 
has the burden of proving their reasonableness, p. 115. 


Rates, § 186 — Burden of proof — Operating data. 
2. A public utility seeking authority to increase rates has the burden of 
supplying its operating data, where the application is based upon an al- 
leged deficiency in net income, which in turn depends upon the gross revenue 
available to the applicant less allowable operating expenses, p. 115. 


Expenses, § 86 — Payments to affiliates — Gas supply. 
3. The reasonableness of a rate paid, by a gas company seeking authority 
to increase its rates, for gas purchased from an affiliate for resale is an 
important factor in determining the reasonableness of the proposed rate 
increase, p. 115. 


Valuation, § 100 — Accrued depreciation — Age-life basis. 
4. Depreciation calculations on the age-life basis are a necessary check up- 
on estimated percentages of accrued depreciation, p. 117. 

Depreciation, § 1 — Burden of proof — Annual and accrued depreciation. 
5. A gas company seeking authority to increase its rates has the duty to 
supply the Commission with a computation of both annual and accrued 
depreciation based upon age and life, p. 117. 
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Revenues, § 2 — Future estimates — Factors considered — Lease of property t 
affiliate. 
6. The proposed lease of a gas company’s pipe line to an affiliate to whom 
it is to sell gas delivered by way of that line is an important factor bearing 
on revenue potentialities i in a proceeding to determine the reasonableness of 
a proposed increase in the former’s rates, p. 118. 

Discrimination, § 109 — Natural gas rates — Small customers — Competition. 
7. A proposed increase in natural gas rates is not proven to be just when 
the largest proportionate increase will fall on customers using less than 
5,000 cubic feet monthly, while users of more than 15,000 feet will receive 
reductions, the tariff placing the large domestic consumers and commercial 
consumers in the category of industrial consumers for whose business sellers 
of other fuels compete, p. 119. 

Discrimination, § 40 — Rates — Cost of supply. 

8. To choose a particular group for increases in gas rates and to attempt to 
justify those increases purely on the basis of cost of supplying gas is un- 
conscionable, discriminatory, and unlawful, p. 119. 

Rates, § 248 — Schedules — Date of effectiveness — Failure to make findings, 


9. Proposed increased rates do not become effective where the Commission 
has been unable to complete its investigation and to reach a specific rate 
base and other relevant determinations during the suspension period provid- 
ed for the proposed rates, p. 120. 


(Siccins and THorne, CC., dissent; BEAmisH, C., concurs in separate opinion.) 
[February 15, 1940.] 


NVESTIGATION instituted by Commission to determine law- 
fulness of proposed natural gas rate increase; rates held 
unlawful and discriminatory. 


¥ 
Natural Gas Company, hereinafter 


I 


By the Commission: By order of 


April 20, 1937, at C. 11380, Sub. No. 
20, the Commission instituted an in- 
vestigation for the purpose of deter- 
mining the propriety of the rates of 
the Peoples Natural Gas Company 
(old), hereinafter referred to as Peo- 
ples. A similar investigation was in- 
stituted at C. 11380, Sub. No. 28, 
relating to the rates of the Columbia 
Natural Gas Company, hereinafter re- 
ferred to as Columbia. Subsequently, 
to wit, December 20, 1938, the Com- 
mission approved the merger of the 
Peoples Natural Gas Company and 
the Columbia Natural Gas Company 
into a new company named the Peoples 
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usually referred to as respondent (A. 
53893). By order of February 13, 
1939, the Peoples Natural Gas Com- 
pany (new) was made party respond- 
ent in the rate investigations above 
cited. 

After respondent filed Tariff Pa. 
P.U.C. No. 19 containing increased 
rates to become effective May 16, 
1939, the Commission, on March 20, 
1939, instituted the instant investiga- 
tion directed to determination of the 
lawfulness of the proposed rates, and 
consolidated this proceeding with the 
previous cases relating to Peoples and 
Columbia rates. The proposed rates 
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were suspended from May 16, 1939, 
to November 16, 1939, a period of 
six months, and, on November 13, 
1939, were suspended for a further 
period of three months to February 
16, 1940. 

The boroughs of Bellwood, Blairs- 
ville, Indiana, Ligonier, Southwest 
Greensburg, and Tyrone, the cities of 
Altoona and Pittsburgh, and the coun- 
ty of Allegheny have been permitted 
to intervene in the proceedings. Nu- 
merous informal protests against the 
increased rates have been filed with 
the Commission by various municipali- 
ties and individuals, 


On January 19, 1940, the record in 
C. 12683 was closed, the brief for re- 
spondent was filed January 30, 1940, 
and oral argument was heard Febru- 
ary 5, 1940. This matter, only, is now 
before us for disposition through ad- 
judication of the proposed increased 


rates. It was expressly directed by 
the sitting Commissioner that the rec- 
ord at C. 11380, Sub. No. 20, remain 
open. Likewise, the record in Tyrone 
v. Peoples Nat. Gas Co. C. 11587, re- 
mains open. These directions were 
confirmed by the whole Commission. 
[1,2] Under § 312 of the Public 
Utility Law, the burden of proof that 
the proposed rates contained in Tariff 
Pa. P.U.C. No. 19 are reasonable and 
just was upon respondent. It is our 
opinion that respondent has not sus- 
tained this burden in several import- 
ant respects vital to the issue. The en- 
tire case of respondent is based upon 
an alleged deficiency in net income. 
The latter, in turn, depends upon the 
gross revenue available to respondent, 
less allowable operating expenses. In 
this connection respondent was repeat- 
edly asked to furnish full operating 


expense and revenue data for 1939, but 
no such information has been forth- 
coming. In view of the tremendous 
pick-up in industrial activity within 
the Pittsburgh area, beginning with 
September 1, 1939, and the general 
betterment of business conditions in 
the months prior thereto, operating 
data for the year 1939 are absolutely 
necessary for a proper decision of the 
present matter. Failure to supply 
them places the Commission in a posi- 
tion of deciding the rate increase with- 
out having full information upon a 
fundamental matter through the fail- 
ure of respondent to supply it. The 
burden was upon respondent to do so. 
[3] Another essential matter in 
this case is the reasonableness of the 
rate paid by respondent to Hope Nat- 
ural Gas Company for large quanti- 
ties of gas purchased for resale in 
Pennsylvania. Hope Natural Gas 
Company and respondent are each 
wholly owned subsidiaries of Stand- 
ard Oil Company (N. J.), and there- 
fore are affiliates under the Public 
Utility Law. In 1937 respondent, 
according to its annual reports filed 
with this Commission, purchased 3,- 
506,013 thousand cubic feet of gas 
from Hope Natural Gas Company, at 
a cost of 354 cents per thousand cubic 
feet net, or a total cost of $1,349,- 
815.05. This was equal to 17 per cent 
of respondent’s total operating ex- 
penses. For 1938, respondent bought 
2,870,545 thousand cubic feet at a 
cost of $1,105,159.85, equal to 15 per 
cent of its operating expenses. Re- 
spondent estimates that its future pur- 
chases will exceed 4,700,000 thousand 
cubic feet. It is thus apparent that 
the proper cost of this gas is a most 
important factor in the case. 
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Respondent made no effort whatso- 
ever to justify the gross rate of 38} 
cents or the net rate of 354 cents, oth- 
er than to place in evidence the Hope- 
Peoples contract on file with the Fed- 
eral Power Commission. Respond- 
ent took this position despite the fact 
that this Commission placed in evi- 
dence contracts between Hope Natural 
Gas Company and nonaffiliated com- 
panies, containing a rate of 314 cents 
per thousand cubic feet. 

At the first hearing in the proceed- 
ing at C. 11380, Sub. No. 20, held 
October 1, 1937, counsel for respond- 
ent stated that if and when the inquiry 
developed into a rate case, a complete 
valuation of the Hope Company would 
be relevant and pertinent to the issue 
and offered to supply the same when 
such time arrived. The ¢ase was then 
and is now a rate case. Nothing has 
been placed in the record relating to 
the Hope Company valuation. The 
burden was on respondent to do so. 

A complaint was filed by this Com- 
mission with the Federal Power Com- 
mission on March 23, 1939, to deter- 
mine the cost of gas to the Peoples 
Natural Gas Company from Hope 
Natural Gas Company at the West 
Virginia-Pennsylvania state line. This 
complaint is docketed as G-127. Hear- 
ings were orginally scheduled for De- 
cember, 1939, and were postponed to 
April, 1940. A determination of this 
question is vital to the present issue. 
If respondent chooses to await the out- 
come of that case, it must bear the 
consequences. Respondent, as an af- 
filiate of Hope Natural Gas Company, 
is obviously in the best position to 
prove the reasonableness of the rates 
charged by Hope. Moreover, here re- 
spondent’s burden was _ especially 
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heavy, as it involved not only a mat. 
ter in justification of the increase jn 
rates, but a transaction between affili- 
ates. See Solar Electric Co. v. Pub- 
lic Utility Commission (1939) 137 
Pa Super Ct 325, 373, 31 PUR(NS) 
275, 307, 9 A(2d) 447, 473: 

“Charges arising out of intercom. 
pany relationships between affiliated 
companies should be scrutinized with 
care (Johnsonburg v. Public Service 
Commission [1930] 98 Pa Super Ct 
284, 291; Chambersburg Gas Co. v. 
Public Service Commission [1935] 
116 Pa Super Ct 196, 226, 7 PUR 
(NS) 359, 176 Atl 794) ; and if there 
is an absence of data and information 
from which the reasonableness and 
propriety of the services rendered and 
the reasonable cost of rendering such 
services by the servicing companies 
can be ascertained by the Commission, 
allowance is properly refused. (New 
York State Electric & Gas Corp. v. 
Public Service Commission [1935] 
245 App Div 131, 9 PUR(NS) 163, 
281 NY Supp 384; id. [1937] 274 
NY 591, 10 NE(2d) 567; id. [1937] 
275 NY 534, 11 NE(2d) 736; Smith 
v. Illinois Bell Teleph. Co. [1930] 282 
US 133, 75 L ed 255, PURI9314A 1, 
51 S Ct 65.) 


“The desire of public utility man- 
agement, evidenced by various meth- 
ods, to secure the highest possible re- 
turn to the ultimate owners is incom- 
patible with the semipublic nature of 
the utility business, which the man- 


agement directs. It therefore follows 
that the Commission should scrutinize 
carefully charges by affiliates, as in- 
flated charges to the operating com- 
pany may be a means to improperly 
increase the allowable revenue and 
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raise the cost to consumers of utility 
service as well as an unwarranted 
source of profit to the ultimate hold- 
ing company.” 

This burden respondent failed ut- 
terly to sustain. 

[4,5] In July, 1937, a question- 
naire was forwarded to both the Co- 
lumbia and Peoples, predecessors of 
respondent, requesting “inventory da- 
ta compiled along the following plan, 
and allocated in accordance with the 
Pennsylvania Public Utility Commis- 
sion Classification of Accounts. This 
inventory is to be priced on the actual 
cost of construction or acquisition by 
respondent company, and, also upon a 
reproduction cost new basis. 

A computation of both annual and ac- 
cued depreciation, based upon age 
and life, shall be submitted, with re- 
spect to actual cost and to reproduc- 
tion cost, applying such age-life meth- 
od as the company may desire.” On 
February 11, 1938, we again request- 
ed the respondent to submit this in- 
formation, and on November 1, 1938, 
we specifically ordered the filing of the 
original cost data. On March 15, 
1939, reproduction cost new data was 
submitted for the record as Exhibit 
No. 11. On December 5, 1939, the 
original cost data was submitted as 
Exhibit No. 26, but no evidence was 
placed in the record of “A computa- 
tion of both annual and accrued de- 
preciation, based upon age and life, 

.’ Such information is abso- 
lutely necessary for an accurate deter- 
mination of accrued and annual depre- 
ciation. 

The importance of the item of de- 
Preciation in this case cannot be over- 
estimated. Witness Rhodes estimated 
that the property of respondent has 


depreciated 26.02 per cent. On the 
other hand, respondent’s books dis- 
close that the consolidated book cost 
of the property is $39,014,740.78, with 
write-ups eliminated, against which 
respondent has accumulated a reserve 
for depreciation of $32,254,202.63, or 
over 80 per cent of the book cost. To 
resolve this conflict it is essential that 
all possible information on deprecia- 
tion be placed in the record. It is plain 
that depreciation calculations on the 
age-life basis are a necessary check 
upon the percentages mentioned. 

The general criticisms applicable to 
observed depreciation have been well 
stated by Professor Bonbright in his 
authoritative work “The Valuation of 
Property” (Vol. 1, pp. 204, 205) : 

“Observation in appraisal is analog- 
ous to medical inspection in life insur- 
ance. Even more than in life insur- 
ance, it is essential to an intelligent 
appraisal. But the observation method 
alone has fatal limitations. 


“In the first place, it ignores any 
deterioration not perceptible to the eye 
of the appraiser. Underground and 
concealed assets must go almost unin- 
spected. Deterioration that is not 
manifest, such as that of an electric- 
light bulb which has already lived haif 
of its useful life, is not included at all. 

“In the second place, observation 
itself gives no basis for an inference 
as to how long an asset which is still 
giving good service will continue to 
render that service, or as to how the 
rent value of the asset may fall between 
the present date and the retirement 
date. These forecasts are essential to 
an estimate of depreciation, and a dec- 
laration that they cannot be made is 
tantamount to a declaration that de- 
preciation cannot be determined. The 
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appraiser has no basis for such a fore- 
cast except for the accumulated ex- 
perience of the profession as summa- 
rized by useful-life tables. This means 
that observation, so far from being an 
independent method of appraisal, is 
merely a complementary method. It 
does not avoid the necessity of resort- 
ing to formulas based on speculative 
predictions as to length of service life 
and as to future trends of rent values. 

“The fact that, almost invariably, 
appraisers who purport to use the ob- 
servation method arrive at lower esti- 
mates of depreciation than do apprais- 
ers who lay stress on the mere theoret- 
ical formulas, gives ground for seri- 
ous suspicion that the former method, 
as currently employed, is chronically 
biased. Indeed, this very bias is what 
leads the expert witnesses to favor the 
method in litigations in which their 
clients desire to establish the highest 
possible value. From the standpoint 
of a litigant, a further charm of ‘judg- 
ment’ estimates based on observation 
is that their errors are extremely dif- 
ficult to attack by cross-examination. 
Unlike a specific formula, the assump- 
tions of which can be exposed to 
searching criticism, an expert judg- 
ment is fortified from attack by the 
assertion that the appraiser has arrived 
at it by intuition gained from years of 
experience. Of course no appraiser 
lives who has any such clairvoyance.” 

The Public Utility Law, in § 503, 
66 PS § 1213, recognizes the value 
of age-life computations and directs 
that every public utility shall carry on 
its books “proper and reasonable sums 
representing the annual depreciation 
on its property which sums 
shall be based upon the average esti- 
33 PUR(NS) 


mated life of each of the several class. 
es of depreciable property.” 

We do not imply that either annual 
or accrued depreciation should neces- 
sarily be computed solely by the age. 
life method. Nevertheless, respond- 
ent was not only under a duty to sup- 
ply this information according to the 
terms of § 906 of the Public Utility 
Law, but, in addition, the failure to 
supply age-life figures forces us to 
the conclusion that respondent has 
failed to sustain its burden with re- 
lation to a most important part of its | 
case. 

[6] Another important factor in 
the present proceeding is the proposed 
lease of respondent’s pipe line running 
from Pew compressing station to the 
line of the New York State Natural 
Gas Corporation, in Potter county. Re- | 
spondent, until December, 1939, pur- | 
chased gas from the New York Com- 
pany, which is likewise owned by 
Standard Oil Company (N. J.) and 
an affiliate of respondent under the 
Public Utility Law. Respondent now 
proposes to sell gas to the New York 
Company, and on January 3, 1940, at 
A. 59223, filed an application for ap- 
proval of the lease of its pipe line at 
a rental of $120,000 annually for that 
purpose. At the same time respond- 
ent has entered into a contract with 
the New York Company for the sale 
of gas at 29 cents per thousand cubic 
feet, plus 13 cents per thousand cubic 
feet to cover the calculated out-of- 
pocket cost of compressing the gas de- 
livered to the New York Company. 

This Commission has not yet acted 
on the application at A. 59223. The 
matter was scheduled for hearing on 
February 13, 1940, and postponed at 
the request of respondent’s counsel. 
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The record contains an estimate of the 
amount of gas which respondent ex- 
pects to sell to the New York Com- 
pany, and the estimated revenue there- 
from. Necessarily, these estimates 
are subject to revision in the light of 
the evidence to be adduced at the hear- 
ings on respondent’s application. At 
the same time, the rates under the con- 
tract between respondent and the New 
York Company are presently the sub- 
ject of investigation by the Federal 
Power Commission, at its Docket G— 
114 and G-125. These facts make it 
impossible’ for respondent to prove 
conclusively, or for us to accept, the 
evidence covering an important phase 
of respondent’s operations and reve- 
nue potentialities. Respondent calcu- 
lates a revenue of $456,000 per an- 
num based on an average daily sale 
of 5,000 thousand cubic feet to New 
York Company. However, the con- 
tract contemplates sales as high as 11,- 
000 thousand cubic feet and revenues 
calculated on that basis would approx- 
imate $1,000,000. Either sum is a 
material item. 

[7, 8] In addition to the deficien- 
cies in respondent’s proof of the rea- 
sonableness of the proposed rates, 
there is lacking also proof of their 
justness. Respondent estimates that 
all but a minute portion of the pro- 
posed increase will fall on the smaller 
domestic consumers. The largest pro- 
portionate increase will fall on those 
using less than 5,000 cubic feet month- 
ly; users of more than 15,000 cubic 
feet will receive reductions. 

The new tariff, in effect, places the 
large domestic consumers and com- 
mercial consumers of natural gas in 
the category of industrial consumers, 
for whose business sellers of other 


fuels, such as oil and bituminous coal, 
compete. This is a bold advance into 
the competitive field for this class of 
customer. Undoubtedly, the new tar- 
iff upon this basis alone effects a de- 
cided discrimination against a non- 
competitive consumer of 15,000 cubic 
feet, or less, in favor of the proposed 
competitive consumer of 15,000 cubic 
feet or more. 

It is well recognized in rate mak- 
ing that it is impossible to base rates 
upon the cost of supplying the par- 
ticular product to each consumer. If 
a determination of the cost to each 
consumer was to be attempted in this 
case, the Peoples Natural Gas Com- 
pany would have some 150,000 dif- 
ferent rate schedules. ‘To choose a 
particular group, and particularly that 
group which is absolutely dependent 
upon the company’s product, for in- 
creases in rates, and to attempt to 
justify those increases purely upon 
the basis of cost of supplying gas is 
unconscionable and grossly discrimi- 
natory as we view the matter, and in 
violation of § 304 of the Public Util- 
ity Law. 

It should not be inferred from the 
form of this order that the Commis- 
sion has not given thorough consid- 
eration to the entire record in this 
case. We have carefully reviewed the 
record in all its aspects, but it does 
not appear necessary to extend this 
order by detailed discussion of all 
matters involved. 

One or more Commissioners have 
presided at virtually every hearing; 
for at least one hearing the entire 
Commission sat. A comprehensive 
brief and a supplemental brief were 
filed by respondent, and exhaustive 
oral argument was heard. It would 
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serve no useful purpose, however, to 
discuss in detail here the hundreds of 
pages of testimony or the 54 exhib- 
its, in view of the fatal defects we 
find in respondent’s case. The failure 
of respondent to furnish essential in- 
formation and to sustain the burden 
of proof is evident and requires no 
lengthy analysis for its demonstration. 

[9] It may be said that, unless the 
Commission can complete its investi- 
gation and reach specific rate base and 
all other relevant determinations dur- 
ing the suspension period provided for 
proposed increased rates, the increased 
rates must be permitted to become ef- 
fective. Such a construction would 
vitiate the clear intent of § 312 of the 
Public Utility Law, placing the bur- 
den of proof upon respondent. A 
utility could sit idly by, permitting 
the suspension period to run, secure 


in the thought that if it could prevent 
the Commission from securing ade- 
quate information before the expira- 
tion of the period it would be able to 


collect the increased rates. Without 
accusing the present respondent of 
bad faith, we must emphasize that es- 
sential data requested over two years 
ago have not been furnished and that 
respondent has not attempted to sus- 
tain its burden of proof in several im- 
portant respects. Time runs against 
respondent as well as the Commission. 
Respondent has closed its case, and the 
evidence is insufficient to justify the 
increased rates. 

The lawfulness of the rates in Tar- 
iff Pa. P.U.C. No. 19, proposed by re- 
spondent not having been proved, we 
find the said rates to be unjust, unrea- 
sonable, discriminatory, and in viola- 
tion of the Public Utility Law. 
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BEAMISH, Commissioner, concur. 
ring: I base my vote and my action 
in concurring in the majority opinion 
upon § 312 of the Public Utility Law 
of Pennsylvania, 66 PS § 1152. 

“In any proceeding upon the mo- 
tion of the Commission, involving any 
proposed or existing rate of any pub- 
lic utility, or in any proceeding upon 
complaint involving any proposed in- 
crease in rates, the burden of proof to 
show that the rate involved is just and 
reasonable shall be upon the public 
utility. The Commission shall give 
to the hearing and decision of any 
such proceeding preference over all 
other proceedings, and decide the same 
as speedily as possible.” 

The Peoples Natural Gas Company 
and the Hope Natural Gas Company 
are wholly owned subsidiaries of the 
Standard Oil Company of New Jer- 
sey. 

It is essential in determining the 
justness and reasonableness of any in- 
crease in rates by the Peoples Natural 
Gas Company to determine first the 
justness and reasonableness of the 
wholesale rates charged by the Hope 
Natural Gas Company to its affiliate, 
the Peoples Natural Gas Company. 

Of course it makes no difference to 
the Standard Oil Company of New 
Jersey whether its profits from natu- 
ral gas holdings come from the Peo- 
ples Natural Gas Company or the 
Hope Natural Gas Company, so long 
as profits are received. 

This Commission was proceeding 
with all due diligence to obtain infor- 
mation as to the real justifiable whole- 
sale costs through the Federal Power 
Commission when the proposed in- 
crease in rates was filed by the Peo- 
ples Natural Gas Company. 
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This Commission also was endeav- 
oring through questions addressed to 
the Peoples Natural Gas Company to 
ascertain the actual sales by that com- 
pany during the latter months of 1939, 
and the company had not supplied the 
requested information which was in 
its possession. 

Counsel for the company stated 
that it was impossible to give the re- 
quested operating data for the year 
1939 for the reason that the books of 
the company were not posted subse- 
quent to the month of August, 1939. 
It seems unusual that a company the 
size of the Peoples Natural Gas Com- 
pany which is under the control and 
domination of the Standard Oil Com- 
pany of New Jersey should be so neg- 
ligent as to permit such a situation 
to exist. This requested information 
is absolutely essential for the determi- 
nation of the proposed increase. 


The basic claims made by the com- 
pany for operating expenses were 
largely based upon operating data for 


the year 1938. The record clearly 
shows that the year 1938 resulted in 
lower profits than in a period of sev- 
eral decades. I desire to stress the 
fact, however, that the operating re- 
sults for 1938 were incorrect in sev- 
eral respects and as a result of cross- 
examination by Commission counsel, 
by which these errors were pointed 
out, the company submitted a correct 
statement of operations for 1938 
showing a substantially different re- 
sult. 

The record in this case furnishes 
a good example of the difficulties en- 
countered by the Commission in at- 
tempting effective regulation in gen- 
eral, and of respondent in particular. 
In the first place, respondent does not 


keep its books entirely according to 
the uniform classification of accounts 
prescribed for natural gas companies. 
Mr. Radcliffe, treasurer of the com- 
pany, testified that, while the company 
uses the uniform classification of ac- 
counts “generally,” it also keeps its 
books according to a system of its 
own. Mr. Radcliffe stated that the 
answers to the Commission account- 
ing questionnaire were given accord- 
ing to the company’s system because, 
“it was easier to take them from the 
financial statement of the company 
prepared for its own operating pur- 
poses, than to take it from the Com- 
mission report.”” The Commission, 
in examining respondent’s books, was 
compelled to “translate” respondent’s 
account numbers into the correspond- 
ing numbers under the uniform sys- 
tem, so that an accurate picture of re- 
spondent’s operations could be se- 
cured. 


The individual accounts of re- 
spondent under its own system fre- 
quently covered more than one ac- 
count under the uniform classifica- 
tion, and vice versa. The confusion 
which can arise because of this diff- 
culty is well illustrated by the charges 
to the account, “Other Insurance.” 
For the year 1937, respondent in its 
annual report stated that the charges 
to this account (455) were $48,- 
898.69. In Exhibit 32 the company 
stated that the charges for the same 
account for the same year, were $56,- 
755. In Exhibit 21, Vol. 4, question 
14, page 12, respondent reported the 
charges to this account for the year 
1937 at a third figure, $33,926.69. 
When this anomaly was pointed out, 
Mr. Radcliffe explained that the com- 
pany’s account (47E) includes mat- 
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ters other than charges to what would 
be Commission Account No. 455, and 
that, in translating from one system 
to another, errors are possible. 

An example of respondent’s ef- 
forts to change its accounting prac- 
tices to suit its own advantage relates 
to intercompany charges. Respond- 
ent performs a number of services for 
affiliated companies. Until Decem- 
ber, 1937, respondent handled these 
transactions by charging an operating 
expense account and billing the affili- 
ated company. When the latter paid 
for the service, the payment was cred- 
ited to respondent’s appropriate oper- 
ating expense account. This was the 
obviously proper way of handling the 
transaction, since the payment can- 
celed the charge and left respondent’s 
operating expenses unaffected by the 
intercompany transaction. 


In December, 1937, however, re- 


spondent, by a series of reversing en- 
tries, eliminated the credits to operat- 
ing expenses for the payments de- 
scribed above, and placed the credits 


in nonoperating income. As a result, 
when respondent’s 1937 annual report 
was made up and filed with the Com- 
mission, the operating expenses were 
overstated by the entire amount 
($264,839.18) of these charges. This 
practice was continued in 1938, except 
that in that year no reversing entries 
were necessary since, from the very 
beginning of the year, the operating 
expense accounts were charged and 
never credited when the payments 
were received. As a result, the op- 
erating expenses of respondent for 
1938 were overstated by $320,393.60. 
These shifts in accounting practices 
could only be detected by an intensive 
examination of respondent’s journals 
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and ledgers—an undertaking possible 
only in a major rate case. Moreover, 
this concealment of respondent's prop- 
er operating expenses was not due to 
any doubt or difference of opinion as 
to the proper allocation of the charges, 
When the true facts were brought to 
light, respondent placed in evidence a 
corrected statement of its expendi- 
tures for the years 1937 and 1938 and 
removed all the charges to which we 
have referred. 


In July, 1937, the Commission also 
requested inventory data in accord- 
ance with the Pennsylvania Public 
Utility Commission’s Classification of 
Accounts. This inventory requires 
pricing on the actual cost of construc- 
tion or acquisition by respondent com- 
pany, and, also upon the basis of re- 
production cost new. A com- 
putation of both annual and accrued 
depreciation based upon age and life 
of the property has not been received. 

Inasmuch as there is no open pub- 
lic market for the securities of this 
company since it is wholly held by the 
Standard Oil Company (New Jer- 
sey), there is no way outside of a 
completed rate case to determine the 
market value of the property. The 
attempted short circuiting of the rate 
case through these proposed increases 
in rates would prevent a fair and full 
determination of the fair value of this 
property and the fair net return there- 
on. 

Outside of the failure of the re- 
spondent company to sustain the bur- 
den of proof cast upon it by § 312 of 
the Public Utility Law, there is valid 
objection to the proposed shifting of 
the burden of rates from industrial 
consumers and from domestic consum- 
ers in the higher brackets upon the 
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shoulders of approximately 150,000 
consumers in the lower brackets who 
are financially ill-equipped to sustain 
any additional financial burden. Heat 
and other domestic uses of natural gas 
have become necessities to these per- 
sons in the lower domestic brackets. 
A rate philosophy which puts the bur- 
den of rate increases upon these poor- 
er individuals is foreign to the spirit 
of the legislature which created this 
Commission and enacted the Public 
Utility Law under which it operates. 
Such a philosophy is foreign also to 
the people of free America in which 
every man is equal before the Law. 


In the spirit of fair play and in the 
spirit of the legislature which decreed 
that a utility seeking to increase its 
rates must sustain the whole burden 
of proof that these rates are just and 
reasonable and not discriminatory, I 
subscribe to the majority opinion in 
this case. 


Siccins and THORNE, Commission- 
ers, dissenting: On April 20, 1937, 
the Commission filed a complaint, on 
its own motion, against all the natu- 
ral gas companies engaged in the pub- 
lic service in the state of Pennsylva- 
nia, which was docketed at Pennsyl- 
vania Public Utility Commission v. 
Acme Nat. Gas Co. and others, C. 
11380. The Peoples Natural Gas 
Company and the Columbia Natural 
Gas Company were two of the re- 
spondents, the cases against them be- 
ing docketed at Sub. Nos. 20 and 28, 
respectively, to the general proceed- 
ing. The complaint filed alleged on 
information and belief that the rates 
of the Pennsylvania natural gas com- 
panies were unjust and unreasonable. 

As of December 31, 1938, the Peo- 


ples Natural Gas Company and the 
Columbia Natural Gas Company were 
merged and consolidated under the 
corporate name “the Peoples Natu- 
ral Gas Company,” and such merger 
and consolidation was approved by 
the Commission, as evidenced by its 
certificate of public convenience, en- 
tered at Application Docket No. 
53893. On February 14, 1939, the 
Commission entered an order consol- 
idating the proceedings at Docket No. 
11380, against the former, the Peo- 
ples Natural Gas Company (Sub. No. 
20), and the former, the Columbia 
Natural Gas Company (Sub. No. 28), 
by reason of the merger of the two 
companies. 

On March 17, 1939, the respond- 
ent, the Peoples Natural Gas Com- 
pany, filed its Tariff Pa. P.U.C. No. 
19, publishing certain increased rates 
for natural gas service, to be effective 
May 16, 1939. On March 20, 1939, 
the Commission instituted an investi- 
gation by complaint, on its own mo- 
tion, of the proposed increased rates, 
said complaint being docketed at C. 
12683, the above-entitled case. By 
its order, dated March 20, 1939, the 
Commission consolidated the proceed- 
ings at Complaint Docket No. 12683 
with those then pending at Complaint 
Docket No. 11380, for hearing and 
determination. 

By its order of March 20, 1939, 
the Commission suspended the effec- 
tive date of said Tariff Pa. P.U.C. 
No. 19 to November 16, 1939, and 
by a later order of November 13, 
1939, the effective date was further 
suspended to February 16, 1940. 

Hearings were resumed on March 
5, 1939, at which time respondent 
presented cost valuations of its prop- 


123 33 PUR(NS) 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


erty, and also testimony with respect 
to gas reserves, annual depreciation, 
the cost of operating leaseholds, and 
other matters. A recess was then 
taken to enable respondent to complete 
the determination of the original cost 
of its property, and hearings were re- 
commenced on October 18, 1939. 
From then until January 19, 1940, 
hearings were had at frequent inter- 
vals, and the evidence on behalf of 
both the respondent and Commission 
was concluded, a brief was filed on 
behalf of the respondent on January 
31, 1940, and oral arguments on be- 
half of the respondent and the Com- 
mission were held before the Commis- 
sion in Harrisburg on February 5, 
1940, 

No brief was presented by the law 
bureau of the Commission. On 


Thursday, February 8, 1940, a copy 
of the proposed order was submitted 


by the law bureau of the Commission, 
without, however, the collaboration at 
that time of the accounting and engi- 
neering bureaus of the Commission. 
On February 8, 1940, the proposed or- 
der as prepared by the law bureau of 
the Commission, was submitted to the 
accounting and engineering bureaus 
of the Commission, and despite the 
fact that a holiday existed over the 
week end, until Tuesday, February 13, 
1940, the members of both the ac- 
counting and engineering bureaus la- 
bored diligently during that interim 
to furnish the Commission with de- 
tailed information and an analysis of 
the affairs of the respondent at its 
meeting on February 13, 1940. 

By virtue of § 308 of the Act of 
Assembly, approved May 28, 1937, 
and the two suspensions above men- 
tioned, the proposed Tariff Pa. P.U.C. 
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No. 19, of the respondent would be- 
come effective February 16, 1940, by 
operation of law, unless the Commis- 
sion before that time found such rate 
to be unjust or unreasonable, or oth- 
erwise in violation of law. 

Two separate proceedings are in- 
volved, one the rate proceeding insti- 
tuted by the Commission in 1937, and | 
the other an inquiry as to fairness of | 
the new rates instituted by the Com. 
mission in 1939, 

There is no time limit fixed by law | 
within which the rate case instituted 
in 1937 must be completed, but the in- | 
quiry instituted in 1939 must be com- 
pleted prior to February 16, 1940, or | 
the increased rates would become ef- | 
fective by operation of law. 

The record before us in this case is | 
voluminous in that it contains over | 
1,300 pages of testimony and more 
than 10,000 pages of exhibits, maps, 
etc. ; 

When we consider that both cases | 
were consolidated for the purposes of 
hearing and determination; that the 
testimony was not completed until Jan- 
uary 19, 1940; that the brief of the 
respondent was not filed until Jan- 
uary 31, 1940; that no brief was filed 
by the law bureau of the Commis- 
sion; that the report of the law bu- 
reau of the Commission was not filed 
until February 8, 1940; and that re- 
ports of the technical bureaus of ac- 
counting and engineering of the Com- 
mission were not tentatively made un- 
til February 13, 1940, it will be ap- 
parent that there was very little time 
for the Commission to carefully con- 
sider the serious matters of this pro- 
ceeding prior to or upon February 15, 
1940, the date upon which action must 
be taken by the Commission. 


124 





uld be- 
40, by 
mM Mis- 
ch rate 
or oth- 


ire in- 
+ insti- 


xe and 


less of 


Com. | 


ry law 
ituted 
he in- 
-com- 
40, or 


1e ef- 


ase is 

over 
more 
naps, 


cases 
es of 
t the 
Jan- 
f the 
Jan- 
filed 
mis- 
bu- 
filed 


t re- 


PENNSYLVANIA PUB. UTIL. COM. v. PEOPLES NATURAL GAS CO, 


The Commission was faced with 
the necessity of making one of three 
decisions prior to February 16, 1940. 
It could grant the increased rates; it 
could refuse the increased rates; or 
it could permit the increased rates to 
become effective by operation of law, 
without any action on the part of the 
Commission. 

The technical bureaus of account- 
ing and engineering, upon which the 
Commission should and must rely for 
technical advice, otherwise the Com- 
mission will not properly function, re- 
ported orally to the Commission dur- 
ing the morning of Tuesday, Feb- 
ruary 13, 1940. 

Based upon its limited study of the 
record, the bureau of accounts advised, 
that predicated upon what it desig- 
nated as a maximum rate base, the 
rate increase would be sustained, but 
that based upon its finding of a mini- 
mum rate base, the increased rate 
would be only slightly reduced. The 
bureau of engineering, based upon a 
similarly limited study, advised that 
it believed the proposed increased 
rates had been sustained. The law 
bureau advised that it believed the 
rates had not been sustained, but the 
bureau of accounts and the bureau of 
engineering took exception not only 
to the methods of computation, but 
also to the principles applied by the 
law bureau in arriving at its conclu- 
sion. 

Testimony, which was not rebutted 
or denied by testimony, brief, or argu- 
ment, was introduced by respondent 
at the hearings, to the effect that in- 
dustrial rates for natural gas were 
competitive with other fuels, and that, 
consequently, any increase of rates 


must fall upon the domestic consum- 
ers. 

Testimony was offered by respond- 
ent to the effect that its operations 
had not produced an adequate return 
for the year 1938. 

The rate paid by respondent to the 
Hope Natural Gas Company, for gas 
purchased by it, is, in our opinion, a 
matter of Federal regulation, and can- 
not by any stretch of the imagination 
be considered as before this Commis- 
sion in this case. No testimony or 
argument was produced by the Com- 
mission as to the unreasonableness of 
the rate so paid. 

Believing that the Commission 
should have more time to further 
study the affairs of the company, in 
order to arrive at a fair value of its 
property, and fair rate of return there- 
on, we were opposed to voting in fa- 
vor of the proposed increase of rates, 
which action, if taken by the Commis- 
sion, would at once also terminate the 
rate case instituted in 1937. For the 
same reason we were opposed to vot- 
ing against the proposed increase of 
rates. Such action of the Commis- 
sion, in our opinion, might constitute 
such a final action on the part of the 
Commission as could be appealed to 
the courts of the state, and perhaps 
on appeal the rate case instituted in 
1937 terminated by operation of law. 

Believing that it is the duty of the 
Commission to first arrive at the fair 
value of the respondent’s property, and 
then to fix a fair rate of return there- 
on, it is our opinion that the Com- 
mission, in the absence of both a fair 
value and a fair rate of return, should 
have taken no action whatsoever on 
the proposed increase of rates, but 
permitted them to go into effect by 
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operation of law. Such action, in our possible the issuance of an order pro- 
opinion, would have permitted no ap- viding for reparation, should either 
peal by respondent to the courts, and the existing or proposed rates have 
would have left our rate case institut- been found unreasonable after a care- 
ed in 1937 open for further consider- ful analysis and consideration of the 
ation. Such action would have made _ record before us. 





CALIFORNIA RAILROAD COMMISSION 


J. A. Baker et al. Directors and Trustees 
of Rainbow Lake Outing Club 


Happy Valley Water Company 


[Decision No. 32820, Case No. 4419.] 


Service, § 121 — Limited dedication — Water utility. 
1. The owner of a water supply has the right to make a partial or limited 
dedication and may decline to furnish water to persons not within the 
area of dedication, p. 127. 


Service, § 121 — Right to demand — Extent of dedication to service. 
2. One claiming a right to water utility service must establish that he is a 
beneficiary of the public use which the owner of the water supply is ad- 
ministering and is within the district and of the class for which such dedica- 
tion is made, p. 127. 


Service, § 118 — Rights under lease. 


3. Whether or not a portion of the rental paid for real estate owned by a 
water utility company was paid for water service is immaterial in a proceed- 
ing by the lessee to compel the furnishing of water, where the company has 
made no dedication of public utility service in the area, p. 128. 


Service, § 485 — Procedure — Rights under lease — Remedy in court. 


4. Any right to full possession, use, and enjoyment of leased premises, 
where the lessor is a water company but has not dedicated its system to 
public service to the leased premises, must be enforced in appropriate 
proceedings before the civil courts rather than before the Commission, 
p. 128. 


[February 20, 1940.] 
Be pesieiecnaie to compel water company to furnish service; 
dismissed. 
33 PUR(NS) 126 





BAKER v. HAPPY VALLEY WATER CO. 


ApPEARANCES: Tillotson & Shad- 
well, by W. D. Tillotson, for com- 
plainants ; L. C. Smith and Alfred E. 
Frazier, for defendant. 


By the Commission: In 1928, 
Rainbow Lake Outing Club leased 
from defendant utility a building and 
premises near Rainbow lake (Messel- 
beck reservoir), Shasta county. Wa- 
ter, used for domestic and sanitary 
purposes only, was obtained by means 
of a pipe connected with another pipe 
which diverted water from Moon 
creek to a house occupied by defend- 
ant’s caretaker. Defendant having 
removed the pipe leading to the club 
house, the club requests an order di- 
recting that the pipe be reconnected, 
in order that it may receive “at said 
club house waters from Moon creek 
as it has received them during the en- 
tire term of said lease,” which runs 
until 1955. 

Defendant seeks dismissal for lack 
of jurisdiction, taking the position 
that it neither “served” the club nor 
exacted any compensation for water 
used, which the club obtained by con- 
necting up and maintaining an unused 
pipe; that defendant’s utility services 
are far removed from the club-house 
area and in no manner connected 
therewith ; that club members have no 
right to occupy the premises, and no 
right of access thereto by defendant’s 


private road, except by virtue of the 
lease ; and that any recourse which the 
club may have is to a court of law or 
equity upon a claimed breach of the 
contract upon which the club bases 
its very right to be upon the premises 
owned by defendant. 

Complainants maintain that, be- 
cause defendant is a public utility, the 
Commission has jurisdiction over any 
dispute that may arise between defend- 
ant and any person to whom it has 
supplied water. Arguing that defend- 
ant supplied water by allowing it to 
flow through the connecting pipe for 
some years, the club urges that it is 
immaterial who made the connection, 
who bore the expense, or whether a 
charge was made for water, and con- 
tends that as water had been furnished 
“by custom and usage without ex- 
pense” to defendant, the latter “had 
no right to cease the water service” 
without the Commission’s consent. 

[1, 2] It is well settled that the 
owner of a water supply has the right 
to make a partial or limited dedica- 
tion, and may decline to furnish water 
to persons not within the area of dedi- 
cation. One claiming a right to util- 
ity service must establish that he is a 
beneficiary of the public use which 
the owner of the water supply is ad- 
ministering, and “is within the dis- 
trict and of the class for which such 
dedication is made.’ 





1Defendant owns between 1,500 and 1,800 
acres of land completely surrounding the res- 
ervoir, except two 8-acre parcels fronting 
thereon. Neither of the two private land- 
owners receives or has requested water from 
defendant. There is no irrigation in the area, 
and the nearest domestic consumers (nine in 
1938) are at Igo, some 12 or 15 miles distant. 
Defendant is primarily an irrigation utility, 
and the main area served is about 27 miles 
from the club house. Moon creek, from 
whence came the water used at the club house, 
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by-passes the reservoir, and joins the waters 
flowing therefrom below the premises leased. 
2Del Mar Water, Light & P. Co. v. Eshle- 
man (1914) 167 Cal 666, 681, 140 Pac 591, 
where the supreme court stated that there 
“can be no doubt that the owner of 
a water supply may make a limited dedication 
of it to public use, confining the use to such 
territory as he see fit. Nor can there be any 
doubt that one owning a water supply is not 
compelled to dedicate all of it to public use, 
or that he may dedicate a part of it, only, to 
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In 1925, defendant was granted a 
certificate for the operation of the 
system theretofore operated by Happy 
Valley Irrigation District. Under de- 
fendant’s schedule of rates, rules, and 
regulations, filed in 1925, the area 
served by the utility is separated into 
three divisions. Rates for irrigation 
only are applicable in Division 1, 
which division includes all “head 
works” of the utility. If the area 
where the club house is located “‘could 
be included in the head works,’ it 
would be in this division. 

[3] The record shows that defend- 
ant has never collected anything from 
the club or its members for water 
used, and has never requested any 
payment. The lease does not refer to 
water service, but grants to the club 
the right to occupy or reconstruct the 
building and premises ; the right to use 
defendant’s private road; access to 


certain streams, and the right to go 
upon the banks of the reservoir and 
to use boats thereon for fishing and 


outing purposes. Defendant contends 
that water was used gratuitously, and 
that such use was in no way connect- 
ed with the lease. The club claims 
that the water used by it was a part of 
the property leased and that a portion 


of the rental paid was for water sery- 
ice. On the latter question the record 
is silent, and the club takes the posi- 
tion that it is immaterial in this pro- 
ceeding which contention is correct, 

[4] The record herein will not sus- 
tain a finding that public utility sery- 
ice has been rendered to the club, nor 
has it been shown that the club house 
is within an area in which defendant 
has dedicated its water supply and fa- 
cilities to public use. To the contrary, 
the evidence indicates that complain- 
ants’ right to enter upon or occupy the 
premises exists solely by virtue of the 
lease. We find that defendant has 
not rendered public utility service to 
complainants and is under no obliga- 
tion as a public utility to render them 
such service. Any right to full pos- 
session, use, and enjoyment of the 
premises leased must be enforced in 
appropriate proceedings before the 
civil courts. 

Evidence having been taken by ex- 
aminer M. R. MacKall at a public 
hearing held at Redding, and based 
upon the record and upon the factual 
findings set forth above, it is ordered 
that the complaint herein be and it is 
hereby dismissed for want of jurisdic- 
tion. 





such use, reserving the remainder for private 
purposes or for private sale or disposition as 
he sees fit. Accordingly, our decisions have 
recognized and have repeatedly declared the 
right of a water company to make such limited 
dedication and to decline to furnish its water 
to persons not within the area it has under- 


taken to serve.” See, also, Allen v. Railroad 
Commission (1918) 179 Cal 68, 82, PUR 
1919A 398, 175 Pac 466, 8 ALR 249; New- 
ell v. Redondo Water Co. (1921) 55 Cal 
App 86, 202 Pac 914; Hancock v. East Side 
Canal Co. (1920) 20 Cal RCR 205, 209. 
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Annual Convention 


EDISON ELECTRIC INSTITUTE 


CONVENTION AUDITORIUM 
ATLANTIC CITY, N. J. 


June 3, 4,5 and 6, 1940 


TO DELEGATES AND FRIENDS OF 
THE ELECTRIC UTILITY INDUSTRY 


We meet in our annual convention 
to exchange information as to ways and 
means for still further improving our 
service to the American people. 


We welcome eachof you inthe hope 
that we shall gain from the meetings 
here something of value which will help 
us individually to meet our responsi- 
bilities throughout the years ahead. 


C. W. KELLOGG 
President, Edison Electric Institute 
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Consolidated Edison’s Greeting 


To E.E.I. Convention Delegates 


S the New York World’s Fair 1940 
A is being held on what might be 
called the home grounds of the 
Consolidated Edison Company of New 
York, Inc., we who furnish electricity, 
gas and steam in the New York metro- 
politan area take an especial interest and 
pleasure in greeting delegates to the 1940 
convention of the Edison Electric In- 
stitute. 

Since the days when Thomas A. Edi- 
son built his historic Pearl Street central 
station here, New York has always es- 
pecially interested those of the electric 
industry. But this year, once again, 
thanks to the great exposition at Flush- 
ing, we have to offer an attraction which 
is unique in its appeal to those in the 
business of public utilities. In the Fair 
electrical men will find utilized, on the 
grand scale, methods and mechanisms 
which they themselves have fashioned 
for the “World of Today” and the 
“World of Tomorrow.” There they will 
find highlighted the accomplishments of 
the private industry of which they are a 
part. 


1sIT Consolidated Edison’s “City of 
Light,” built conveniently near the 
Trylon and Perisphere on the Plaza of 
Light. See this exhibit, containing the 
world’s largest diorama, because it 
dramatizes the contribution of public 
utility services to modern life in, we be- 
lieve, unprecedented fashion. Higher 
than a three story building this block- 
long exhibit is a colored, lighted, ani- 
mated architectural model of the New 
York metropolitan area. Motion, light, 
sound and a musical background are syn- 
chronized with narration by means of 
electrical equipment, as in each fifteen- 
minute performance the diorama pre- 
sents the features of a twenty-four hour 
period in the metropolis. 
You will recognize the Consolidated 
Edison building at the Fair by its unique 


facade, an exterior faced with a 9,000- 
square foot wall of constantly changing 
water. 


igo on the Plaza of Light, 

marked by a 150-foot transmission 
tower, you will also find the “Forward 
March of America” exhibit of the 175 
companies comprising the Electric Utili- 
ties Exhibit Corporation. Between the 
Flushing River and Rainbow Avenue 
you will find the same exhibitors’ “Elec- 
trified Farm,” demonstrating more 
than 100 practical applications of elec- 
tricity. On the Avenue of Patriots the 
gas industry’s exhibit will interest utility 
men with its “Gas Wonderland” and dis- 
plays of modern gas equipment. 

At the Consolidated Edison exhibit 
electrical men may find of particular in- 
terest the manner in which one company 
has set forth—in simple, dramatic form 
so that he who runs may read—the story 
of its obligations and problems affecting 
its relations with the community that it 
serves. 

Supplementary displays dramatize 
significant aspects of utility taxes ; show 
the variety of demand for gas and elec- 
tric service; publicize the City’s lead- 
ing industries, and carry the “customer's 
penny” through its various transforma- 
tions. 


Lu of the electric energy to be used 
by the Fair will be furnished by 
the Consolidated Edison System com- 
panies. Last year the maximum demand 
of the Fair was 35,200 kw and the con- 
sumption amounted to 73,397,581 kwhrs. 
Energy will be delivered to the substa- 
tions of the Fair for distribution by the 
Fair Corporation. : 
We hope that many of those attending 
the Convention will come to New York 
and give us the opportunity of extending 
a welcome at the “City of Light.” 
Oscar H. Foca, Vice-Chairman. 
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FULL STEAM AHEAD 


HE progress of America and the public utility industry go hand 
in hand. The forward march of business and the welfare of our 
Country's citizenry are dependent upon the electric and gas in- 


dustries that have contributed so substantially to present day living. 


For thirty years the Long Island Lighting System has been con- 
stantly improving its services—building and planning to keep pace 
with the growth and development of Long Island. 


Long Island Lighting Company 
and Subsidiary Companies 


NASSAU & SUFFOLK LIGHTING CO. QUEENS BOROUGH GAS & ELECTRIC CO. 
KINGS COUNTY LIGHTING CO. LONG BEACH GAS COMPANY, INC. 
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A $25,000,000 VOTE 
OF CONFIDENCE IN 
THE INDUSTRIAL FUTURE 
OF NEW YORK STATE 


Niagara Hudson System companies 
expect to spend during 1940 about 
$25,000,000 for the construction 
of generating plants, and trans- 
mission and distribution facilities 
in New York State. Tangible evi- 
dence of our confidence in the fu- 
ture growth of New York State... 


During the past three years, na- 
tionally-known manufacturers 
spent tens of millions of dollars to 
locate plants in New York State 
and to enlarge plants already lo- 
cated here. 


Some outstanding reasons for this 
increased industrial activity in 
New York State are as follows: 

1. Abundant low-cost power. 2. Near- 
ness to markets. 3. Unsurpassed trans- 
portation facilities. 4. Plentiful and 
skilled labor. 


Investigate New York State as a 
site for your plant. Our industrial 
engineers will make investigations 
for you and report their findings 
without obligation. Write Niagara 
Hudson Power Corporation, 
15 Broad Street, New York City. 


NIAGARA HUDSON 
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® MARDI GRAS 
The new world's old-world festi- 
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and beautiful gardens for the ‘ ° i ‘ N\. ® SAILING 
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®HUNTING 


Within the official seasons, New 
Orleans and its environs is a 
haven for those who would 
hunt water fowl and small game, 
with much of the hunting being 
done within the city limits. 
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A comparati in the field of ao cape * 

comparative newcomer in the field of ~ s 5 
sports, but established as one of the na- “Win TER = 
tion's two outstanding football classics is the Seiaeeesec (UC 
annual Sugar Bowl football game between 
two of the country's finest teams. But the 
Sugar Bowl game is only one of the events 
of the Mid-Winter Sports Carnival, which 
tuns the gamut of sports and annually builds 
an honor roll of American athletes. 


® FLORAL TRAIL 
Come to New Orleans in Feb- 
tuary or March to see 55 miles 
of neutral ground lined with 
azaleas and camellias, with the 
complete route free and 
marked with signs for the con- 
venience of visitors. 


new ORLEANS PUBLIC SERVICE INC. 
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The Nevada-Californ 


Pioneering in Electric 


N OLD MAPS of the United States that vast 

area extending westward from the great 

Salt Lake to the coastal mountain ranges 
was labeled by one large name—THE COLO- 
RADO DESERT, and on the map it looked for- 
bidding. 

Along the western fringes of this great arid 
region one read names that brought mental pic- 
tures of shimmering heat and sterile earth— 
Death Valley, the Salton Sink, the Panamint 
Mountains, the Mojave Desert. 


And yet this region is studded with areas ex- 
ceedingly rich in those materials of greatest 
use to mankind, gold, silver, iron, borax, potash, 
and soda in the north, and, rimmed along the 
southern edge of the Desert, in Riverside and 
San Bernardino Counties, occur some alluvial 
valleys of astonishing fertility. Water and sun- 
shine combine here to produce in enormous 
quantities oranges, melons, grapefruit, dates, and 
grapes. The famed Imperial, Palo Verde, Coach- 
ella, and Yuma Valleys produce a variety of 
fruits and vegetables, and produce them in the 
winter months. Trainloads of lettuce, carrots, 
lemons, asparagus, and other vegetables move 
daily from these Valleys during the winter and 
early spring, bound for all parts of the United 
States. 


LAND OF EXTREMES 


This is a land of extremes, the lowest and 
highest spots in the United States are separated 
by only a few miles in Inyo County. There are 
stretches of hundreds of square miles in Im- 
perial County without a vestige of vegetation, 
a region of shifting sand, while only a few miles 
distant are vast irrigated valleys, some of the 


NEVADA 


richest agricultural land of the whole worl 


This district is devoid of coal and for the mos 
part of timber. Electric power is of the higheg 
importance. 


The Nevada-California Electric Corporatios 
serves this territory with power generated bj 
streams along the eastern slope of the Sierra 
and from the Colorado River at Boulder Dam. 


UNUSUAL PROBLEMS 


The problems confronting a utility develop 
ing such a territory as that described above wi 
be as unusual as the territory itself. Long trans 
mission lines are necessary and this means 3 
heavy investment and difficult operating prob 
lems. Small communities, far distant from others 
present problems in operation also. Yet therg 
are compensations arising from the diversity of 
the load and the type of territory. The Nevada 
California Electric Corporation has one of thé 
highest system load factors in the country. Also 
partly as a result of the lack of fuel and parti 
from publicity and sales policies, the use of elec 
tricity in the homes of the 400,000 people 
served by the Company is among the largest if 
the United States, average residential use 1,37 
kw.-hrs. in 1939 against a national average ¢ 
890. 


As might be expected, the industries in this 
region are as varied as its geology. 


Managers of most electric utilities are fa 
miliar with great variety in business enterprise 
but it is doubtful if the lines of any other singly 
utility in the country reach such diversity © 
basic industry as those of The Nevada-Californi: 
Electric Corporation. In the general office of the 
Company, located in Riverside, are experts 1% 
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lectric Corporation 


e of Desert Communities 
A ARIZONA 


the application of electric power to horticulture, 
mining, air conditioning, chemical extraction, 
and ice manufacture. On the Company’s sys- 
tem are the largest borax mine and processing 
pant in the world. There are orange packing 
plants, tungsten mines, working some of the 
richest ore bodies in the country, cement plants, 
cotton gins, alfalfa mills, and an iron foundry. 
To add further variety, there are the world 
famous desert resorts of Palm Springs and La 
Quinta, where the residential use of electricity 
reaches fantastic proportions. 


From 1906, when the Company produced 
500,000 kw.-hrs. from the falling water of the 
Sierras and transmitted it across the White 
Mountains to Nevada for the service of the gold 
nines, to 1939, when it produced 420,000,000 
kw-hrs. and transmitted it to hundreds of in- 
dustties from Tonopah and Goldfield to points 
wuth of the Mexican border, the Company’s 
history has been one of expansion in a difficult 
territory, involving transmission over greater 
distances than ever before attempted. 


PIONEERING VENTURES 


One of the pioneering ventures of the Com- 
pny was the extension of high line service into 
the then new and unique agricultural district of 
vhat was known in the early 1900’s as the Salton 
Sink, now the Imperial Valley, a level stretch of 
inmensely rich alluvial soil 40 miles long by 20 
niles wide lying north of the Mexican border 
ind surrounded on all sides by mountains and 
deserts. The development of this Valley has been 
one of the marvels of the age, one to which elec- 
ttic power contributed largely. 


A second transmission line was constructed 


into this Valley in 1924, and a very high type of 
service was developed, with stand-by from Coast 
steam plants. The domestic use of electricity be- 
came very high, a larger proportion of the peo- 
ple, both on the farm and in the city, used elec- 
tric cooking, refrigeration, and air conditioning 
than in any other section of the country. 


NEW COMPETITION 


Hazards are incident to business pioneering, 
and there have been hazards to the extension of 
the lines of The Nevada-California Electric 
Corporation into many isolated areas. Will the 
territory develop? Will the industries grow? 
Most of them have done so, and industries of 
astonishing variety are growing in many odd 
spots. The population of the whole territory is 
steadily growing, but the Corporation is now 
facing in the Imperial Valley—a spot that they 
have taken just pride in developing—a new 
hazard, a new obstacle. Duplicating the lines of 
the Company, house to house, and industry to 
industry, are new lines, competing lines, lines 
constructed by funds from the Government, 45 
per cent gift, 55 per cent low interest bearing. 
These lines, operated by an Irrigation District, 
were designed to take practically all of the Com- 
pany’s business, and have now been in service 
from a year and a half to four years. However, 
the corporation still has 70 per cent of its 
revenue. 


This competition is just another difficulty, 
another hazard to be overcome. The Corporation 
has overcome many in the past. They have been 
a factor in the upbuilding of many communi- 
ties. They will continue to be so in the Imperial 
Valley and in dozens of other oases along the 
rim of the Mojave and Colorado Deserts. 
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OUR CONTRIBUTION... 


HE PAST DECADE has been one of economic and 

political strain throughout the world. Many indus- 
trial enterprises have been forced to curtail operations 
in order to survive. 

Public Service Electric and Gas Company, a sub- 
sidiary of Public Service Corporation of New Jersey, 
notwithstanding these adverse conditions, has con- 
tinued to make such extensions and improvements to 
its plant and equipment as are necessary to keep 
ahead of the growing requirements for service to its 
many customers. 

In the last two years, approximately $20,000,000 
have been spent for additions and improvements to 
Electric Department property. $12,000,000 are now 
being spent for a 100,000 kilowatt turbine generator 
and two high pressure, high temperature boilers at 
the Burlington Generating Station. The construction 
of a new switching station at Camden and 132-kv 
transmission lines from Burlington to the new switch- 
ing station and to the Trenton switching station will 
cost $2,700,000. An additional generating unit of 
50,000 kilowatts is being installed at the Marion 
Generating Station. Its cost, including boilers and 
other new equipment, will be about $7,500,000. 

During the present year, approximately $7,000,000 
are being spent for improvements and extensions of 
the transmission and distribution plant required by 
increasing demands on the system. 

The contribution of Public Service has been and 
will continue to be for the economic welfare of New 
Jersey and for the comfort of its inhabitants. Past 
problems have been met squarely and without fear. 
The future is faced with confidence. 


PUBLIC(®)SERVICE 
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FIRST PRIZE AWARD; 
2ND TIME! 











A 9-Year Safety Record on Vepco! 


When the Virginia Electric and Power Company entered the Public Utilities 
Safety Contest sponsored by the National Safety Council in 1930, at the end of 
the first year’s competition its record was 9.5 lost-time accidents per million 
man-hours worked. It rated 9th place in the contest. 


At the end of the next year, it came up to 6th place, and in the two 
succeeding years it held 4th place. At the end of the fifth year it advanced to 
3rd place and in the sixth and seventh years it stood 2nd. 


At the end of the eighth year—the competition year which ended June 
30, 1938,—with a record of 2.4 lost-time accidents per million man-hours 
worked, it rose to 1st place and was declared—winner! At the close of the 9th 
competition, June 30, 1939, Virginia Electric and Power Company continued 
to hold 1st place with a record of 2.39 accidents per million man-hours worked. 


Nothing spectacular, but a year-ty-year improvement resulting from the 
steady and intelligent application of .:afety methods and practices. A record 
of which we all are very proud! 


VIRGINIA ELECTRIC AND POWER COMPANY 
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5.4 Months’ Free 


Electric Service... 
Without Taxes 





In The Districts Served By 


SOUTHERN COLORADO POWER COMPANY 


Maybe you_ think 
this couldn’t be pos- 
sible, but let’s look 


at the record... ' 





Taxes paid by Southern Colorado Power Com- 
pany last year totaled the enormous sum of 
$394,639.82. Compare this with the $869,- 
897.05 paid the Company by its residential 


electric customers. 


By doing a little simple arithmetic you'll find 
that the Company could have given its resi- 
dential customers almost five and _ one-half 
months’ free electric service if there had been 


no taxes to pay. 


A condition that is so common to public util- 


ity companies it is reasonable proof that Prog- 





ress lies in what You, as an individual, do to [JJJTI 











Control Taxes. 
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A NEW VOLUME PEAK 
IN ELECTRIC SALES 


SIGNIFICANT of increasing usefulness to the 
territory it serves is the expanding electric sales 
volume of Columbia System operating companies, 


The System recently issued its annual report which 
shows that sales of electricity during 1939 exceeded 
by a wide margin those of any previous calendar 
year. In kilowatt hours 1,374,152,619 were sold, 
as compared to 1,217,177,634 for 1938. Meanwhile 
electric customers increased from 357,597 to 367,332. 


Many factors-have contributed to this growth. Com- 
mercial, industrial and domestic consumers are 
adopting higher standards of lighting. Appliances 
are being used more extensively to save time and 
labor. Factories, locating in the smaller communi- 
ties, tend to increase local employment, resulting in 
greater demand for electric service. 


In each of these developments .. . 
Columbia System participation is 
active and constructive. By adher- 
ing to traditionally high ideals of 


o public service, its subsidiaries keep 

<i pace with our national progress. 

7 

= Yéut FORWARD MARCH OF AMERICA ELECTRIC UTILITIES 
. EXHIBIT ond GAS WONDERLAND ot the NEW YORK WORLD'S FAIR 
\ 

a 

we 





COLUMBIA GAS & ELECTRIC 


CORPORATION 
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New Marvels 
of Lighting 





At San Francisco's 
1940 Exposition 


When night falls at Treasure Island, Electricity 
opens its greatest display for the visitor's enjoy- 
ment. Light, with magical touch, spreads breath- 
taking beauty through flower carpeted courts, 
on stately buildings and towers, over shimmer- 
ing lagoons and fountains. 


For the 1940 exposition season, the engineers 
have devised new wonders in lighting effects 
that bathe in varied colors every fairyland vista. 


And again the utility industries provide scores 
of exhibits for the interest and entertainment of 
the exposition guests. The Pacific Gas and Elec- 
tric Company's vast animated diorama in the 
Electricity and Communications Building is one 
of the principal exhibits there. Nearby we have 
installed a new display devoted to the Natural 
Gas industry and its achievements in the public 
service. 


We cordially invite you 
to visit Treasure Island 
May 25 to Sept. 29, 1940. 


12, G, and 1B, 


PACIFIC GAS AND ELECTRIC COMPANY 


San Francisco, California 
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MAINE 


The “Place to Live, Work and ‘Play 


Maine has been “discovered” 
so many times that it is no 
longer a novelty when another 
of its attributes is brought to 
light. In Maine, industry, agri- 
culture and recreation are 
three major pursuits that live 


close together. 


While a great deal of Maine 
industry consists of relatively 
small enterprises, nevertheless 


we have some of the largest 


paper, pulp, cotton, shoe and 


woolen factories in the world. 


In Maine this summer, you 
may “discover” just the place 
to locate your own business. 
You can be sure that in the 
communities we serve in east- 
ern and northern Maine, our 
thoroughly modern facilities 
will enable you to work and 
live electrically, economically 


and comfortably. 


BANGOR HYDRO-ELECTRIC COMPANY 


Main offices, 33 State St. 


BANGOR, MAINE 
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P. U. R. DIGEST 


CUMULATIVE 








A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
<n eee United eg —— Courts anees 
COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
Commissions 
AN EXHAUSTIVE as 
suaver or State Regulatory Commissions A GREAT REVIEW 
Insular and Territorial Regu- 
THE LAW 


latory Commissions A GREAT SERVICE 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC. 


Tenth Floor, Munsey Building, Washington, D. C. 
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Make it snappy, Sister / 


Tuis DOCTOR can’t sit listen 


ing to your tale of woe. He’s not 


a private physician. 


He works for the government, not 
you. You’re just one of the people as- 
signed to him by the political overseer. 
Ten more of you are in the waiting 
room, with twenty or thirty to come. 

You can’t expect time and sympathy 
under conditions like that. 

So snap into it, comrade! Briefly 
now, what seems to be the trouble? 


zxkeexk* 


That’s socialized medicine, run by 
politicians and paid for by payroll taxes. 
Compare it with the traditional 
American system of private medicine, 
in which the individual freely selects 
and consults the doctor in an atmos- 
ee of intimate and friendly con- 
dence. 

Private medicine has done a mag- 
nificent work. Our average life expect- 


ancy is the highest in the world. Serious 
diseases are under increasing control. 
Infant and maternal mortality rates are 
lower than ever. 

But this does not interest those who 
want to set up socialized medicine. 
Law after law is presented to the 
U. S. Congress and State Assemblies to 
put the relations between doctors and 
patients under political control. 

Unless Americans want to sign up 
for all time they should reject these 
Government Health legislative pro- 
posals flatly, without delay. 


This message is published by 


NATION’S BUSINESS 


It is the 42nd of a series contributed to a 
better understanding of free American en- 
terprise. Regardless of your political affili- 
ations, if you have a point of view you would 
like to express on developments now shaping 
in the field of public policy relative to the 
medical profession, why not write to your 
Congressman and Senator? 
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EIGHTH ANNUAL CONVENTION 


of the 
EDISON ELECTRIC INSTITUTE 


June 3, 4, 5 and 6, 1940 


CONVENTION AUDITORIUM 
Atlantic City, New Jersey 


Registration: Monday, June 3rd, 9:30 A.M., Hotel Traymore. 
Tuesday, June 4th, Wednesday, June 5th, Thursday, June 6th, 
8:30 A. M., Convention Auditorium. 


Schedule of Events 


At the Auditorium Hotel Traymore 
General Sessions Social Events 
Dancing 
Monday evening, June 3rd 
. Ladies Te 
Tuesday afternoon, June 4th, 2:30 Sensanier ea & Veseens 
Wednesday morning, June 5th, 9:30 Tuesday afternoon, June 4th 


Wednesday afternoon, June 5th, 3:00 Tuesday fren June 4th 


Wednesday evening, June 5th, 9:00 Luncheon Meeting 
American Room 
Thursday morning, June 6th, 9:30 Thursday, June 6th, 1 P.M. 


Tuesday morning, June 4th, 9:30 


Friday, June 7th, will be Edison Electric Institute Day at 
the New York World’s Fair, and all delegates are invited. 




















ne 6, 1940 


Public Utilities Fortnightly 





Dt ad 


-CONOMICAL LINE CLEARING 


Craftsmen engaged in 
shaping trees to accomo- 
date lines for the smooth 
transmission of light, power 
and communications. 


AsPLUNDH TREE EXPERT COMPANY 
ome Office JENKINTOWN, PA. Ogontz 3750 


0, Ill. Randolph 7773 Columbus, Ohio Adams 5432 
mton, N. Y. Binghamton 4-5314 Alexandria,Va. Alexandria 358) 


Write for our Illustrated Booklet 


LINE CLEARING 








SPECIALISTS 
POWER STATION APPARATUS 


THE OLD SIGN OF QUALITY 
ESTABLISHED 1910 


MANUFACTURERS OF 
DIscONNECTING SWITCHES 
Heavy Duty SwitcHEs 
THe T. & M. Switcu Lock 
Buspar BENDING MACHINES 


MARTENS & STORMOEN 


Successors to 
THONER & MARTENS 
15 HATHAWAY STREET 
BOSTON, MASS. 











HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


Boiting the Spiral Casing before Riveting 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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Utah Power & Light Company 
To Spend $1,303,000 


OTAL construction budget for the Utah 
Power & Light Company in 1940 will be 
$1,303,000, the major portion of which will be 
for construction of new rural distribution lines, 
George M. Gadsby, president of the company, 
announced recently. 
This compares with $1,048,000 spent by the 
company in construction work in 1939. 
Mr. Gadsby said the 1940 construction pro- 
gram is expected to add, 2,300 new rural cus- 
tomers and includes 140 miles of new lines. 


Mobile Capacitor Unit for 
Emergency Use 
A 


PORTABLE, trailer-mounted capacitor equip- 

ment, which can quickly be moved to any 
substation on the utility’s system in case of 
an emergency, was recently built by General 
Electric for the Pennsylvania Power and Light 
Company. Completely assembled at the fac- 
tory, the equipment has automatic control for 
varying the kva as demanded by circuit voltage 
conditions. 

The automatically switched equipment is 
rated 1080 kva, 2300 delta 4000 Y volts, three- 
phase, 60 cycles. It consists of three sections of 
180, 360, and 540 kva. By proper control, using 
a contact-making voltmeter as the master ele- 
ment, six capacitance steps are available: 180, 
360, 540, 720, 900, and 1080 kva. 

The portable block of capacitors is expected 
to be an important supplement to the large 
number of capacitor equipments permanently 
located on the utility’s system, which embraces 
an area of approximately 9300 square miles. 

Readily available to any of the system’s sub- 
stations, the mobile units will aid in releasing 
transformer capacity in case of emergency con- 
ditions, such as loss of transformer capacity 
or rapidly increasing loads which would over- 
load existing transformers. It will also enable 
the utility to maintain voltage at different 
points in the system, compensating for sea- 
sonal shifts of load. 


Industrial Progress 


information 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 








DICKE TOOL CO., Ine. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











about 







manufacturers, 





Total weight of the capacitor equipment is 
more than 14,000 lb. The equipment is mounted 
on a standard, high-speed 8-wheel type trailer 
which will connect to a tractor-truck by 
drawbar. 


Lighting Equipment for 
Penna. Superhighway 


warp of a contract for lighting tunnels, 

tunnel approaches, and highway inter- 
changes of the new Pennsylvania Turnpike has 
been awarded to the Westinghouse Electric & 
Manufacturing Company. There are seven 
tunnels which will be lighted by mercury vapor 
units on this 162 mile highway scheduled to be 
opened next July. 

An additional order was received from Day 
and Zimmermann, Inc., contractors, for sodium 
vapor lighting for the more than 2 miles of 
tunnel approaches and the 11 interchanges 
where traffic flows into and out of the main 
highway. Contracts placed with the company 
also cover emergency lighting in the tunnels 
and fluorescent and incandescent lighting for 
the portal buildings and ticket offices, with 
required auxiliary electrical equipment. 

Motorists using the highway, which will 
have no speed restrictions except at inter- 
changes and tunnels, at night will first pick 
up the distinct yellow of the sodium approach 
lighting which starts from 1300 feet to 1800 
feet from the tunnels, These lights will hang 
25 feet above the highway, on mast arms which 
extend 5 feet beyond the shoulder edge of the 
driving lane. They will be alternately spaced 
ranging from 325 to 175 feet apart for gradual 
increase in intensity up to the entrance of the 
tunnel where mercury lights will be installed. 

In the tunnels, as in the approaches, the 
mercury lights will be alternately spaced, from 
37 feet to 10 feet apart. Each of the mercury 
tunnel lights is rated at 250 watts. In addition 
to the main lighting units, there is a system of 
emergency cove lighting, controlled from a dif- 
ferent circuit than the mercury lights. 


Joliet Station Modernizes 
TS Joliet station of the Public Service 

Company of Northern Illinois is being 
changed from a plant operating at 300 pounds 
pressure and approximately 600 F, to a mod- 
ern generating station, operating at 1250 
pounds, by the addition of a 25,000-kw super- 
posed turbine-generator now being built by 
the General Electric Company. This new tur- 


bine-generator will provide the additional 
25,000-kw of generating capacity for about 
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9 NEW FEATURES! 


ANNOUNCING NEW “TYPE A” 
ELECTRIC WILCOLATOR 








THESE eincaine 
BUILD SALES! 


Automatic Preheat—Bake, Broil Se- 
® lector: Eliminates selector switch! 


2 OFF Position on Thermostat: No 
® separate “‘on” and “off” switch 
needed on double pole models. 


3 Switch Type Casing: Allows stand- 
® ard switch spacing. Simple, eco- 
nomical wiring from the rear. 


4 Dead Front Construction: Per- 
® mits simple, easy mounting. 


5 Neon Pilot Lights: Twin lights on 

® automatic preheat models. One 
light on standard, double pole 
control, 


Attractive Dial and Bezel with 
© Chrome Trim. 


New Snap Action Contact Mech- 
* anism. 


8. Underwriters Listed and Approved. 


9 Single Pole, Double Pole and 
® Automatic Preheat Models. Plas- 
kon Bezel and pilot lights optional. 


















Combination Oven 
Selector Switch 
and Thermostat 





e The new “Type A” Electric Wilcolator 
sets an all time high for “salesworthi- 
ness”. For the first time all features for 
modern electric range operation are in 
one compact unit. 


Saves Cost — Increases Efficiency 
Among the outstanding new features 
are automatic preheat selector (elim- 
inating separate selector switch) ... 
and new snap action contact mecha- 
nism for increased sensitivity and high 
contact pressure. 

New streamlined dial to match range 
trim and switch handles! Neon pilot 
lights tell at a glance whether heat 
control is operating under preheat, 
bake or broil conditions! All elec- 
trical parts mounted in bakelite casing 
as a separate assembly! And, of course 
. .. thermostatic control by liquid ex- 
pansion—developed by Wilcolator and 
now used on practically all oven heat 
controls. Write for complete details. 


Kolo] WN co) 


THE WILCOLATOR 


COMPANY, NEWARK, 















STURGIS 
POSTURE CHAIRS 


Easily and quickly adjusted 


A model for every need 
WRITE FOR CATALOG 


STURGIS Me on CHAIR C0 
No. 895 RNCHIGA 











5300 Btu per kw-hr and effect better than a 
20 per cent reduction of heat rate. The mod- 
ernized plant will take the same amount of 
cooling water to produce 75,000-kw as was 
formerly required for 50,000 

The development of the modern turbine gen- 
erator can very well be summed up in the 
history of the Joliet station. When its first 
two units, 10,000-kw, 300-lb., 622 F, were pur- 
chased from General Electric in 1916-17, they 
were in advance of their time in steam pressure 
and temperature. In 1922, a 30,000-kw, 300-Ib., 
650 F G-E unit was added. 


McCaffrey Heads Sales for 
International Harvester 


L. McCarrrey has been elected vice pres- 

e ident in charge of sales of the International 
Harvester Company, according to a recent an- 
nouncement by Sydney G. McAllister, presi- 
dent of the company. 

Mr. McCaffrey’s entire business career has 
been spent in the sales department of the 
Harvester Company. After serving as assistant 
branch manager at Cincinnati, he became as- 
sistant manager of the central sales district in 
Chicago. For the past several years he has 
been director of domestic and Canadian sales. 

Mr. McCaffrey succeeds Charles R. Morri- 
son, vice president in charge of domestic and 
Canadian sales, who has retired after 42 years 
of service with the company and one of its 
predecessors. 

Mr. Morrison began his business career with 
the old Deering Harvester Company in 1898 as 
bookkeeper, and held a succession of important 
positions in the company’s accounting and sales 
departments. He was elected vice president in 
charge of sales in 1935. 


New 2-ton Cab-over-Engine 
Truck Announced by Dodge 


A 2-ton cab-over-engine model as an 
addition to its extensive line of Job-Rated 
trucks has been announced by the Dodge 
division, Chrysler Corporation. 

This new truck has a large, well ventilated 
and thoroughly insulated cab. The level floor, 
devoid of “humps” provides ample foot room 
for driver comfort. From a vantage point 
well forward and upward, the driver has safety 
vision day and night. Carefully designed step 
arrangement and full-width doors make the 
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cab easy to get in or out of on either side. The 
gear shift lever located in standard or “normal” 
position, also contributes to driver comfort. 

Easy maneuverability with heavy loads in 
congested traffic or obstructed loading spaces, 
is an outstanding feature contributing to the 
rapidly increasing popularity of the cab-over- 
engine type of truck. 

The new 2-ton is a companion to the Dodge 
Job-Rated 14-ton cab-over-engine truck now 
widely used in many lines of business. It is 
modernly streamlined for striking appearance. 
Its L-head Dodge truck engine with 241.5 
cubic inches piston displacement and a 6.5 to 1 
compression ratio develops 99 horsepower at 
3,000 r.p.m. and a maximum of 188 foot pounds 
torque at 1200 r.p.m. It has all the advanced 
and proved features of Dodge design that con- 
tribute to economy, dependability and effi- 
cient, flexible performance. Included are ex- 
haust valve seat inserts, full length water 
jackets and water distributing tube, five-speed 
transmissions, hypoid rear axle and booster- 
actuated equal presure hydraulic brakes. Of- 
fered in three wheelbase lengths, 105, 129 and 
159 inches, the new 2-ton cab-over-engine truck 
has a maximum gross weight rating of 15,000 
pounds in conventional use and 25,000 pounds 
when operated as a tractor-trailer unit. 


Air Breakers Protect 
Distribution Feeders 


YPICAL of its progressive engineering 

policy, during the past six years Southern 
California Edison Company, Ltd., Los Angeles, 
installed twelve three-phase Westinghouse 
“De-ion” air circuit breakers at their Torrance 
avenue station on important 16.5 kv. distri- 
bution lines. Based on this operating experi- 
ence, air breakers are safer and less expensive 
to inspect, maintain and repair. 

Experience from three to six years shows 
that the maximum number of operations per 
year on any one breaker was 112. The auto- 
matic openings per year average about 2 per 
breaker (24 total) with interrupted currents 
approximating 8700 amperes maximum; 2330 
amperes average. Routine monthly trip test 
and general inspection has proved adequate 
for this service. 

Air breakers are preferred for these feeders 
because of increased safety, reduced inspec- 
tion and repair, more operations without main- 
tenance, ultra cleanliness, and the elimination 
of oil handling and storage. 


Silex Offers New Dealer Plan 


ene! advisability of manufacturers offering 
cooperative advertising has been debated 
for years—principally because the customary 
procedure has been to give the big depart- 
ment stores an allowance and leave the small 
dealers out in the cold. 

Now the Silex Compan 
which is fair to all dealers. i 


presents a plan 
t consists of mak- 
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ENGINEERS TURN CONFIDENTLY 
TO EXIDE-CHLORIDES 


HE widespread use of Exide-Chloride Batteries 
in public utility and private industrial plants can 
be explained in one word — confidence. 



























leering 
uthern 
ngeles, ° 
house For the men who design, as well as those who 


poe operate modern power stations, have long since 
xperi- learned that the Exide-Chloride is absolutely trust- 
ensive worthy 


— They are keenly aware of the fact that the construc- 


auto- y tion of this battery is unlike that of ordinary batteries 
Aa . . . that its remarkable Manchester positive plates — 
- 2330 introduced nearly fifty years ago — have contributed 


Brevi much to its long life and ease of maintenance. As a 





iis CHLORIDE result, they turn confidently to Exide-Chloride when- 

ol BATTERIES ever a dependable source of power is needed for control 

main- bus, emergency lighting, or other exacting service. 

lation 

sii Don’t overlook this time-tried battery whenever 
you have need for reliable storage battery power. A 

lan letter or post card will bring you complete details. 

ering 

bated 

part- THE ELECTRIC STORAGE BATTERY COMPANY 

small The World’s Largest Manufacturers of Storage Batteries 

plan for Every Purpose 

aK PHILADELPHIA 


Exide Batteries of Canada, Limited, Toronto 
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ing a blanket offer to everyone. The offer is 
a 10 per cent allowance on regular models to 
any dealer if he matches the allowance and 
spends the money for newspaper advertising. 

This allowance is offered during the months 
of May and June only, and is based on the 
dealer’s cost from his jobber. 

By taking advantage of this allowance, 
dealers can advertise Silex, over their own 
name, right at the height of the bridal season, 
a season when thousands of Silex Glass Coffee 
Makers are purchased for gifts. 

Complete information about this plan may be 
had by writing directly to The Silex Com- 
pany, Hartford, Connecticut. 


Service Station Floodlight Has 
Dual Beam 


NEW floodlight, designed specifically for 
the correct illumination of service sta- 
tions and known as the “Servisflood,” has just 
been announced by the Westinghouse Electric 
& Manufacturing Company. 
Outstanding feature of this new device is 
its dual beam, providing a wide shaft of light 
with horizontal top cutoff for yard illumina- 


| 





4 





tion, and a narrow beam for building high- 
lighting. This is accomplished by a composite 
Alzak aluminum reflector, the bottom half of 
which has a polished surface, the top half a 
diffused surface. The width of the narrow 
beam is manually adjustable by means of two 
external knobs at the rear of the lamp housing. 

The floodlight housing is closed and has a 
heat-resisting glass cover, making the assembly 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 
Di: td: Seanitch 
Heavy Duty Switches 
15 Hathaway St., Boston, Mass. 














completely weather-proof, dust tight and bug 
tight. Ease of maintenance is assured by the 
use of a hinged door cover, permitting quick 
and easy replacement of lamps or cleaning of 
the reflector. 

Three types are standard. One for 300-500 
watt incandescent, or 400 watt mercury lamps, 
one for 500 watt Bi-post lamps, and a third 
for 750-1000 watt Bi-post lamps. Five mount- 
ing brackets are available, permitting any type 
of suspension. The unit is lightweight and 
small. The finish is a baked-on silver enamel, 

Further information on the “Servisflood’ 
may be obtained by writing the Westinghouse 
Electric & Manufacturing Co., Lighting Divi- 
sion, Edgewater Park, Cleveland, Ohio. 


Canadian Association Tests 
All Electrical Appliances 


HE Canadian Engineering Standards 

Association announces that a plan went 
into effect May lst whereby the CESA is tak- 
ing over all responsibility for labeling and 
testing electrical equipment used in Canada to 
assure that such equipment meets the provi- 
sions of the Canadian Electrical Code. Up to 
the present time the labeling and testing pro- 
gram has been carried on by the Hydro-Elec- 
tric Power Commission and the National Re- 
search Council, while the Canadian Engineer- 
ing Standards Association has been responsi- 
ble for preparing the standard specifications 
and performance requirements to which the 
equipment must comply. 

Administration of the labeling program will 
be carried out by an Approvals Council of the 
CESA, consisting of representatives of the 
Hydro-Electric Power Commission of On- 
tario, the National Research ‘Council, and the 
Approval Authority in each Province. 

Arrangements have been made by the CESA 
with Underwriters’ Laboratories, Inc., to con- 
duct certain tests. American manufacturers 
of electrical equipment are to apply to the 
Canadian Engineering Standards Association 
for listing and must obtain listing before of- 
fering their equipment for sale in Canada. 


IES Recommendations Now 
Include Ceiling Lights 


HE good-lighting recommendations of the 
Illuminating Engineering Society were 
extended to ceiling lights with approval by the 
IES of a Recommended Practice for the II- 
lumination Performance of Residential Ceil- 
ing Luminaires. The Society’s requirements 
for study and reading lamps have resulted in 
wide acceptance and use of lamps bearing the 
IES seal. 
Although specifications for construction 
were included in the case of the IES stand- 
ards for portable lamps, the Society believes 
its proper function is the development of 
standards for illumination performance, ac- 
cording to its announcement of the new recom- 
mendations. For this reason the standard for 
ceiling luminaires does not include construc- 
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Howe WE Before you buy—investigate 


- Divi- 
Sts 
Distribution T: ft 

7 astribution fransiormers 
1dards 
went ‘ 
is tak- ENNSYLVANIA is rapidly forging to the front as a builder of high-quality 
g and distribution transformers. Those interested in engineering, operating or 
mash maintenance will readily appreciate the outstanding advantages of basic im- 
Up “i provements such as these: 
x pro- 
-Elec- J s . . 
al Re- @ Coils of circular shape, the same as in power transformers, 
ineer- balanced radially and axially against short circuit stresses ; 
ponsi- 
pee @ Treatment of coils in varnish—not compound—(made pos- 

sible by open-type construction) at temperature not exceeding 
a 105°¢, thus assuring safe, pliable insulation ; 
rf the Peaks 
f a ie @ Low Temperature gradient between copper and oil, which per- 
d a mits greater overloads with safety ; 
ESA @ Stud Type Bushings brought out through pockets and bolted 
. con- from exterior, giving maximum accessibility ; 
urers ‘ 
Be : @ Insulation fully co-ordinated with flash-over of bushings, re- 
- sulting in complete surge-resisting qualities. 
la. 





It will pay you to consider Pennsylvania 
Ww Distribution Transformers before placing 
your next contract. 
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58 INDUSTRIAL PROGRESS—( Continued) 


tion rules and is entitled a “Recommended, 


Practice,” not a specification. 

The recommendations cover types of fix- 
tures and illumination requirements, including 
light source, test requirements, brightness, and 
a table showing illumination in footcandles 
for light output, maximum brightness on the 
luminaire, maximum ceiling brightness, and 
minimum footcandles on horizontal plane 30 
in. above the floor. 


Directional Overcurrent Relay 
Uses Induction Cylinder 


NEW single-phase directional overcurrent 

relay using an induction-cylinder instead 
of a disk for the directional element is an- 
nounced by General Electric. The induction- 
cylinder element is similar to the cup-type unit 
that has been widely used for several years in 
various applications such as network relays, 
polyphase directional relays, Type CPD pilot- 
wire relay, slip-cycle impedance relay, and the 
carrier-current relay. The application of the 
induction cylinder to the directional overcur- 
rent relay is one more step in the wider ap- 
plication of this type of element, giving the 
benefits obtained from high-torque and low- 
inertia elements. 

The new directional element employs the 
“billiard-ball” contact construction. With the 
use of a direct-acting arm, this construction 
suppresses contact bounce. The contacts are 
mounted for easy inspection. The back-stop 
is solid and the contact gap can be easily 
changed. 


Triple-Duty Executive Chair 
Offered by Domore 


4 Bo executive seldom bothers about physical 
fitness until he finds himself wilting during 
the business day or until he faces premature 
retirement. 

He is industry’s heaviest investment in its 
bulwark against business folly yet he is wide 





open to the human tendency to slump, which 
is unfavorable to physical fitness or appear- 
ance. 
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The executive’s seating should encourage: 

1. Erectness for desk work. 

2. Relaxation for dictation. 

3. Intermittent mild exercise as he sits. 

The Do/More Triple Duty executive chair 
provides for all three. 

Each chair is adjusted to the occupant by a 
Do/More seating specialist who also explains 
how it should be used to derive maximum 
benefit. 

Domore Chair Company, Inc., Elkhart, 
Indiana, offers interested executives an oppor- 
tunity to try a chair in their own offices for 
three days without expense or obligation. 












Gas-Appliance Standards 
Brought Up-to-Date 


EN gas-appliance standards recently have 

been brought up-to-date and approved by 
the American Standards Association as fol- 
lows: 

Central Heating Gas Appliances, Domestic 
Gas Ranges, Gas Clothes Dryers, Gas Conver- 
sion Burners, Gas Space Heaters, Gas Unit 
Heaters, Hot Plates and Laundry Stoves, Au- 
tomatic Pilots, Installation of Conversion 
Burners for House Heating and Water Heat- 
ing Appliances, and Gas Appliance Thermo- 
stats. 

These approved requirements, prepared bya 
representative committee sponsored by the 
American Gas Association and working under 
the procedure of the American Standards As- 
sociation, are used by the AGA Laboratories 
in their tests. Appliances which meet these 
requirements are marked with the AGA Seal 
of Approval. 

The new specifications become effective 
January 1, 1941. 



















Recent Literature Published by 
General Electric Co. 


BB ogi so literature recently made avail- 
able describing new electrical equipment 
manufactured by the General Electric Com- 
pany includes the following publications : Over- 
power and Underpower Relays, GEA-3273; 
Type Airs Regulators, GES-2285; Synchron- 
ous Motors and Control for Part-Winding 
Starting, GEA-3345; Direct-current Type B 
Generators and Exciters, GEA-1607C (super- 
sedes GEA-1607B) ; Vacuum-Tube Time-De- 
lay Relay, GEA-2902B. 

Calrod Immersion Heaters for Water and 
Oil, GEA-214D; Fin Calrod Heating Units, 
GEA-2618A; Strip Heaters, GEA-1157C; 
Thermostats for Use with Midget Heating 
Units, GEA-1265D; Unit Heaters, GEA- 
2592A ; Cartridge-Type Heating Units, GEA- 


104B 
Solid-Shaft 



















Vertical Induction Motors, 
GEA-1412B; Vertical Hollow-Shaft Induc- 
tion Motors, GEA-1368D ; Single-Phase Ver- 
tical Motors, GEA-3223; Valv-Amp Rotor, 
GEA-3347; Pyronol Capacitors, GEA-2742A; 
Inductor-Type Dynamo-Meters, GEA-2924. 
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There’s Buy Appeal 
In the Modern Design of 
NIAGARA 
GAS FURNACES 


HE eye-appeal makes a buy appeal in Niagara Winter 
Ts. Conditioning and gravity units. Modern casing de- 
sign . . . concealed controls . . . copper chrome cast iron: 
or ... Toncan iron heat exchangers . . . the choice of belt 
or direct drive blowers with two-speed control . . . the ex- 
clusive Niagara summer-winter switch . . . combine with 
high efficiency and low prices to give you a furnace appreci- 


ated by home owners and builders alike. 


Write for complete information 


The Forest City Foundries Company 


2500 West 27th Street Cleveland, Ohio 
Established in 1890 
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to care for important records 


Some ledger papers are like Suzy Droop! They try hard 
and they don’t ask much pay — but they’re no bargain! 

Forms and records on inadequate paper take a heavy 
toll in errors, delays and general dissatisfaction. They can 
hamper the efficiency of an entire record keeping system. 

WAVERLY LEDGER is made by Weston, the ledger 
paper specialists, for all important and much-used records, 
forms and loose leaf sheets. 85% rag content makes it 
stand up under constant handling and a perfectly finished 
surface keeps entries crisp, clean and easy to read. Insist 
on WAVERLY LEDGER when you place your next form 


order. 


WESTON’S PAPER 
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IEPEND ON DODGE fos-Razec TRUCKS 


als 
| TON CAPACITIES . 106 STANDARD CHASSIS AND BODY MODELS ON 17 WHEELBASES “Sob-Raled MEANS A TRULK THAT FITS YOUR te 


_. both great 
Money Savers 


on YOUR job, too 

¢ SANE ny CAB-OVER-ENGINE 

ein both 2-ton and 12- 

with exactly 

deliver > 

~~ my! Through- 

een: i pec yer ’ for long, — 

need cost-cutting operation. _, ben 

pe pee easy step-in make a —_ Als 
doth drivers! Controls, or pce 

here you ve bee 
wnat om Bee nt Dodge dealer today. 
0 


GET THIS FREE BOOKLET— READ AND SAVE 


truck to fit the job can save YOU 
our Dodge dealer, or write Dodge 
Division, Chrysler Corporation, Detroit, Michigan. 











YOU'LL LIKE THESE 
SPECIAL DODGE C.O.E. 
ADVANTAGES 


* 

Easier to Get In and Out 
Full-Width Door Openings 
Level Floor (No. Hump) 

Full- Width, Deep-Cushioned Seats 
Gearshift and Handbrake in 
Normal, Natural Position 
Short Turning Radius 
“Lighthouse” Vision 
Attractive, Full-Lined Interiors 
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: (above) Sectional Side Elevation of one: 
"of the new B&W. Integral-Furnace Boilers 


x 

















(left) Sectional Front Elevation 














_ (right) General Plan 
of Steel Point Station, 
United fluminating + 

2 Co.,Bridgeport, Conn, 





of the same boiler 
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NEW TURBINE 
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Steel Point in 1936 and 
ane 

Ordered in February, 1940 
For its Steel Point Station, the United 
Illuminating Co. bought two Integral- 
Furnace Boilers in 1936. Again in Febru- 
ary of this year two units were ordered. 

E This is the fourth public utility that has 

oe reordered Integral-Furnace Boilers on the Pertinent Literature 

| strength of the initial installation's perform- Available 
ance. In all, over fifty of these units have 
been bought for central-station service BULLETIN G-17-A, de- 
throughout the country. scribing the B&W Inte- 

gral-Furnace Boiler. 









Copies sent upon 
request. 










BABCOCK & WILCOX 
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MAP 


of the 


PUBLIC POWER PROGRAM 


aw oO 


‘Federal Financing and Location 


Public Power Projects; 1933-1939” 


—the most comprehensive, visual 
presentation ever made of the pub- 
lic power program. The map shows 
accurately the cost and location of 
all federal, district, state and mu- 
nicipal power projects. 


The extensive operations of the 
R.E.A. on a national scale are por- 
trayed for the first time. Few real- 
ize the growth, cost, and signifi- 
cance of this important develop- 
ment. 


A simple color scheme and dis- 
tinctive symbols, designating the 
different types of projects, facili- 
tate use of the new map. More than 
350 geographic localities in which 
federal funds have been expended 
are clearly indicated. 


Invaluable to all those interested 
in the public power program. Suit- 
able for framing and wall use (size 
29 in. x 42 in.). 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. 


Washington, D. C. 
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No matter what kind of piping is involved, 


or where it is to be hung, you'll find a 
Grinnell Pipe Hanger made for the job. 


Grinnell Hangers are built to eliminate 
fe problems in installation, with design and 
materials that assure long, trouble-free 
service. Adjustments to correct sagging 
lines and provide even weight distribution 
are made easily, quickly and accurately 
after the pipe is erected. 

Write for your copy of Catalog, ‘tAd- 
justable Pipe Hangers and Supports.” 
Grinnell Company, Inc., Executive 
Offices, Providence, Rhode Island. Branch 


offices in principal cities. 


GRINNELL 


~ever PIPING ~ 
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It takes a TRUCK ENGINE 
to Stand 
Gaff 
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An International Half-Ton Pickup Truck workin i ‘for. The Narragansett Electric Company. 


The automobile tests many a fine quality mile. For more than a generation the 
in an engine, but the TRUCK engine builders of International Trucks have 
puts up with a great deal more. If the built ALL-TRUCK trucks — and 
average car is disposed of at 50,000 TRUCKS ONLY. For complete in- 
miles, hundreds of hard-working trucks formation on this famous line, see the 
should be entitled to retirement in a nearby International dealer or Com- 
few months’ time. Nothing could be pany branch. Sizes from '-ton to 
further from the minds of either the powerful 6-wheelers. 

builder or the owner of the good truck. 

Thousands of International Trucks have INTERNATIONAL HARVESTER COMPANY 
traveled upwards of two or three hun- (Incorporated) 

dred thousand miles, every mile a truck 180 North Michigan Avenue, Chicago, Illinois 


l INTERNATIONAL TRUCKS 
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You’ve Seen Doors Like These 


Now Read How They 
Save Time and Money 


On All Door Needs! 


No matter what size the opening, or 
how heavy the traffic, door costs are 
kept down when Kinnear Rolling 
Doors are installed. Here are some 
of the reasons why... 


They coil out of the way above the 
opening — safe from damage by 
trucks, wind and elements. 


They’re ruggedly built of interlock- 
ing steel slats, assuring long service 
under hardest use. 


Their all-steel construction gives ex- 


tra protection against fire, against 
weather, against rioters, thieves and 
trespassers. The doors can’t sag, 
warp, split or pull apart. 

Every Kinnear Rolling Door is built 
to fit the opening for which it is in- 
tended. This assures economical in- 
stallation and foolproof operation. 
Kinnear Motor Operation can easily 
be added. With it, doors can be 
opened at the touch of a button, from 
any number of convenient points. 
Kinnear Doors are backed by an es- 
tablished, nationwide sales and serv- 
ice organization—specialists in doors 
for nearly a half-century. 


But get the complete story! Send for 
the new Kinnear catalog today. 


Offices and Agents in All Principal Cities 


The KINNEAR Manufacturing Company 


2060-80 FIELDS AVE. 


COLUMBUS, OHIO 


Factories: Columbus, Ohio and San Francisco, Cal. 
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Greetings - 
To Edison 
Electric 


— TIME AND MONEY 


Convention 


eam 6SAVING FEATURES IN 


Rrikatib 
PIPE VISES 


Although conventional in design, every 
RiBSiD Pipe Vise brings your workmen 
plus values in handiness and efficiency, 
combining many extra features for 
quicker, easier work. All types have handy 
pipe rests and pipe benders. Yoke vises are 
equipped with “No-Mar” jaws in 2” and 
214" capacities to protect nickeled pipe 
from unsightly scratches. Oil-can and 
dope-pot holders on post vises—tool trays 
on vise stands put everything within easy 
reach to save a workman’s time—at so much 
per hour. RIB&ID Vises with strong spe- 
cial malleable frames and highest quality 
tool steel jaws give you more years of 
economical service. 
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Yoke vises available in bench, post, kit, 
stand and Tri-Stand patterns; chain vises 
in bench, post, stand and Tri-Stand patterns. 
Capacities 4%” to 8”. You'll find RiIBEID 
Pipe Vises a thrifty investment of your 
Company’s money. Ask your Supply House 
today. 


THE RIDGE TOOL CO., ELYRIA, OHIO 


THE RIDGE TOR; ~~. 











MAKERS OF THE FAMOUS RIBG&ID WRENCH 


Seles (> pire Toots 
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ROBERT A. BURROWS’ 


PUBLIC 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e GAS e@ TRANSPORTATION | 
WATER ® COMMUNICATIONS @ INVESTMENT COMPANIES | 
ETC. 


@ Showing at a glance @ 

















“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 

Companies @ Banks @ Brokers @ Investment Counselors @ Trust and In- 

surance Companies @ Public Service Commissions ®@ Investors ® Or any one 
interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e ‘ 


Chart is printed on 32-lb. hig ade paper in ONE COLOR at $2 
per copy, or in NINE DISTINGITCE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


a MAILING is desired add 25c for special 3-ply mailing 
t . 








QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


+ 
Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. Washington, D. C. 
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..90 they invested $40,000 more 
and gained a valve bargain 


costly pipe line was recently installed involv- 
hg the purchase of valves running into six fig- 
ies, Valve bids were called. The Nordstrom 
ive bid was approximately $40,000 more than 
pr ordinary valves. The purchasing board fa- 


yored the lower quotations. 


Id like to see us choose Nordstroms, but $40,- 
0 is a lot of money. Maybe we had better save 
rand take a chance,” declared one of the officials. 


Hm, there must be a good 
son why Nordstroms are so 
atensively adopted for pipe 
lines,” commented a director 
if the company. “But,” he 
ontinued, “I think we can use 
the cheaper valves. They 
won't be operated more than 
once or twice a year, maybe 
not that often,” 


Finally the Line Superinten- 
dent was invited to present his 


recommendations. “A single valve failure could 
cost us more than $40,000,” he commented. 
“Personal injuries as well as material losses can 
occur. Who will take the responsibility? Some 
of these valves won't be closed once in five years; 


then, no doubt, only for an emergency. A valve 


on 


It isn’t the price of a valve that counts ; 


it’s the service it renders. 
Choose Nordstroms. 
They keep up-keep down. 


with exposed seats might corrode. Stuff can set- 
tle in the recesses, so it can’t close tightly. From 
my observation Nordstrom Valves will always 


open or close, no matter for 
how many years they are un- 
touched,” he declared. 


This set the officials to think- 
ing. They investigated. 


The result? Nordstrom won 
the order. Yet, even though 
the valves cost $40,000 more, 
the savings in upkeep and the 
safety insurance for decades to 
come will far offset this extra 
initial investment. 


MERCO NORDSTROM VALVE CO. 


cA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 


Branches : 


Main Offices: 400 Lexington Ave. PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 
anadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nord 


Valve Lubricants ¢ 





PROD | OTS ® EMCO Gas Meters * EMCO-McGaughy Integrators ° EMCO’ Regulators * Pittsburgh Meters for 


(een 


* Gasoline, Grease, Oil, Water and other Liquids * Raybould C 





igs ° P Hole Gauges 
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HOOSIER ENGINEERING COMPAN 


CHICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YOR® 


Canadian Hoosier Engineering Company, Lid. 
Montreal 


ERECTORS OF TRANSMISSION LINES 
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PUBLIC UTILITY 
ACCOUNTANTS and AUDITORS 


Speed your Report Operations with 


NEW 
Ditto D-44 


The new Ditto D-44 is revising utility men’s 
ideas on the part a duplicator can play in their 
daily work. 






o 
as 













Because of new lightning-fast automatic 
electric feed, new long press runs, and new 
ill-over brightness of copies, the new Ditto 
D-44 is speeding whole operations. 


Without type, stencil or ink it makes 300 BRINGS AMAZING 


and more bright copies of anything written, 
typed or drawn . . . rate schedules; operating SPEED, ACCURACY 
and progress reports; specifications, engineer- TO PUBLIC UTILITY ROUTINES 
ing drawings; service, factory and work orders; 

forms, and the like . . . 70 copies a minute, 

in One to four colors at once, 6c for the first i 

100, 3c thereafter. Originals can be used re- Gel. jie dea booklet / 
petitively—excellent for accumulative reports. 


















DITTO, INC. 
2209 W. Harrison St., Chicago, Ill. 
Gentlemen: 


Send me copy of your book, “Copies, Their Pl: 
Business.” No obligation. 





Make your department more effective—get 
the whole story of public utility performance 
on gelatine or liquid Ditto duplicators. Use 
coupon for free idea-booklet, “Copies, Their 
Place in Business.” No obligation! 


T) 
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Marshalling the facts— 


Interpreting issues 
and trends— 


Here is a new book that will help the business man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers sts 
economic significance. 


Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania 
James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 
and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 

571 pages, 6 x 9, $4.00 


. 


Ch Headi This book does the job of research for the man who want 
apter tLeadings a full, detailed picture of the regulation situation. It is 
Regulation before the Estab- correlation and analysis of facts from laws, records, cow 
lishment of State Commissions decisions, the literature, and other sources that have a bea 
State Versus Local Regulation ing on the case. It represents the complete, integrated sto 


Regulation b State Com- A Paes ‘ 
i . —the history, the extent, the significance, the trend, of publi 
—— of Accounting and utility regulation in the United States. 
eporting 
Rate Regulation ’ ’ é : 
. Valuation of Public Util- You will appreciate the pertinently critical discussion of : 
Fair Return —the emergence of regulation and its development through the state 
: Depreciation commissions pattern 
. Regulation of Service —the problems of state versus local regulation 
. Regulation of Security Issues —the issues involved in regulation of accounting and reporting, rates 
- Regulation of Holding Com- and valuation for rate-making, rate of return, depreciation, service, 
The Federal Government and security issues, etc. 
the Public Utilities wi —the expanding role of the Federal Government in utility control, and 
. Regulation of Motor Transpor- its value in terms of the possibilities of sounder regulation 
tation —Governmental experiences in undertaking power projects and pro 
. Federal Regulation of Inter- moting rural electrification 
Sane in Gas and —their significance as instances of national economic planning 
National = Policy and the —the issues of governmental versus private ownership 
Federal Power Commission 
e Soon Fever Projects Ord 
- Rura ectrification rader jrom 
. Federal Regulation of Com- f 


Bn PUBLIC UTILITIES REPORTS, INC. 
MUNSEY BLDG. WASHINGTON, D. ¢. 
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EMCO METERS AND REGULATORS 
NORDSTROM LUBRICATED PLUG VALVES 








You can’t give a “baker's dozen” when you sell 
gas—notand pay dividends. The far-sighted util- 
ity supplying gas toa large bakery has made the 
model installation pictured above. Gas is deliv- 
ered at constant utilization pressure to the 
meters through EMCO Low Pressure Balanced 
Valve Regulators. Accurate measurement is as- 
sured through the use of space conserving, rug- 
ged EMCO No. 5 Large Capacity, Pressed Steel 
Meters. All lines are controlled with quick, easy 
operating, leak-resistant Nordstrom Valves. 





PITTSBURGH EQUITABLE METER COMPANY 
\, 9 28 52 O1 OF 0) 52 Di 8.20) \/ Ga's-0\'s 2 OLOF 


NEWYORK BUFFALO PHILADELPHIA <),, cep DES MOINES CHICAGO COLUMBIA 
KANSAS CITY TULSA LOS ANGELES 7 /ain _"*e10e3- PITTSBURGH PA MEMPHIS OAKLAND HOUSTON 
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P.U.R. QUESTION SHEETS 


An Educational Opportunity for Public Utility Men 





A service designed to assist those connected with public utility enterprises to 
qualify themselves for more efficient work and higher positions. 


What Is the Purpose of Question Sheets? 


Question Sheets give executives, operating officials, managers, superintendents, 
engineers, department heads and all persons aspiring to more responsible posi- 
tions in any branch of the public utility industry concentrated information about 
the fundamental problems of utility financing, management, operation and 
regulation. 


How Are Question Sheets Used? 


Question Sheets are issued in the form of a 4-page folder (6 x 9 in.) every other 
week (26 times a year). Each Question Sheet comprises 10 questions, with 
answers. There are no books to buy, no papers to write, no lessons and no 
examinations to encroach upon the busy man's time. 


What Are the Sources of Question Sheet Information? 


Constant investigation and discussion of utility organization, financing, manage- 
ment and operation are now being carried on by Federal and state regulatory 
commissions throughout the country. New terms, ideas, principles and practices 
appear almost daily. They directly affect the operation of utility companies. 
The answers to all questions are taken from these authoritative sources. 


A Knowledge-Building Opportunity That No Utility Man 
Should Overlook 
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SAVE MONEY WITH VARI-TYPER 


Many Utility Companies are saving money by using the Vari-Typer 
. . . the composing Type Writer with changeable | Bow and spaces. 
This compact office machine reduces composition and printing costs 
for rate schedules, office forms, bulletins, booklets, folders, etc., 
for either mimeograph or offset reproduction. Investigate the sav- 
ings possible on all your required printing. 

WRITE TODAY for new demonstration portfolio, “How Utility 
Companies are Saving Money with Vari-Typer’” with actual samples 
of work produced. 


RALPH C. COXHEAD CORPORATION 


Manufacturers of Vari-Typer 


333 Sixth Avenue New York, N. Y. 











Public Utilities Fortnightly—The review magazine of current 
opinion and news relating to Public Utilities. Conducted as an open 
forum for the frank discussion of both sides of controversial utility 
questions. Issued every other Thursday—26 numbers a year—Annual 


subscription $15.00. 











SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 





For Manufactured, 
Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, account- 
ants, rate experts, consultants and others equipped to 
serve utilities in all matters relating to rate questions, 
appraisals, valuations, special reports, investigations, 
financing, design and construction. 

















THE AMERICAN APPRAISAL GOMPANY 
INVESTIGATIONS e VALUATIONS e REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
CHICAGO - MILWAUKEE + NEW YORK + WASHINGTON «© And Other Principal Cities 








BARKER & WHEELER, Engineers 


11 Park Place, New York City. 36 State St., Albany, N. Y. 


Designs and Construction—Operating Betterments—A ppraisals, Rates—Office Systems 








Twenty Years Special Experience in Development of Original Costs, Restoration of Capital Accounts, 
Installation of Perpetual Property-Record Systems, and Special Problems of Municipal and Other Non- 
Centralized Properties. 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA 


PACKARD BUILDING 








vsson DOC, Bacon & Davis, anc. nsx» ons 


CONSTRUCTION 3 
OPERATING COSTS Engineers INTANGIBLES 


VALUATIONS AND REPORTS 
OHICAGO PHILADELPHIA NEWYORK LOS ANGELES WASHINGTON 








LIVINGSTON, McDOWELL & CO. 


Usilisy CERTIFIED PUBLIC ACCOUNTANTS 
Consultants pe a 
AMERICAN INSTITUTE OF ACCOUNTANTS 
PENNSYLVANIA INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS 
1518 WALNUT ST. PHILADELPHIA, PA. 
D. M. LIVINGSTON, C. P. A. ( PA.) 
FORMER MEMBER: C. WHITFORD MCDOWELL, C, P. A. (PA.) (MD.) 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 
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PROFESSIONAL DIRECTORY (continued) 


J. H. MANNING & COMPANY 





120 Broadway Field Building 
New York ENGINEERS Chicago 
Business Studies Purchase—Sales Valuations 
Management Reorganizations 
Mergers 


New Projects 
Censulting Engineering 
Public Utility Affairs including Integration 








SANDERSON & PORTER 
ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 
SAN FRANCISCO 


CHICAGO NEW YORK 








Sargent & Lundy, Incorporated 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 








STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS + EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON ¢ NEW YORK ¢ CHICAGO e PITTSBURGH ¢ SAN FRANCISCO ¢ LOS ANGELES 














CHENEY AND FOSTER 


Engineers and Consultants 


BLACK & VEATCH 


CONSULTING ENGINEERS 
Appraisals, investigations and re- 
Ports, design and supervision of eon- 
struction of Public Utility Properties 
470 BROADWAY KANSAS CITY, MO. 61 BROADWAY NEW YORK 








Erecting Engineer 


Consulting Engineer 
REGISTERED IN INDIANA, NEW YORK, OHI6, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY Sitti itn nti liaia ial 
PUBLIC UTILITY elephone ines—Aural ines—* ire tms— 
VALUATIONS AND REPORTS er ee 
48 Griswold St. Binghamton, N. Y. 


814 Electric Building Indianapolis, Ind. 
(Concluded on following page) 
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Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 sOUTH MICHIGAN AVENUE, CHICAGO 


SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigatic 














JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 


J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, India 














JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reperts 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








Representation in this Professional Directo 
may be obtained at very reasonable rat 
Kindly address inquiries to: 
ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington, D. C. 














INDEX TO ADVERTISERS 


The Fortnightly lists below and on the opposite page the advertisers in this issue oa 
ready reference. Their products and services cover a wide range of utility needs 
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Aluminum Company of America 
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American Steel & Wire C pany 
Asplundh Tree Expert Company 
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Babcock & Wilcox Company, The 
Bangor Hydro-Electric Co. 
Barber Gas Burner Company, The ........................ 
Barker & Wheeler, Engineers 





Black & Veatch, Consulting Engineers ................ 79 


Burroughs Adding Machine Company 
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Carpenter Manufacturing C pany 

Carter, Earl L., Consulting Engineer 

Cheney and Foster, Engineers 

Chevrolet Motor Division of General Motors 
Sales Corp. 

Chicago Wheel & Mfg. Co. ........--------ceecosesssnesnneenees 


Cities Service Petroleum Products 
Inside Back Co 


Cleveland Trencher Company, The 
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Combustion Engineering Company, Inc. ........ 16- 
Consolidated Edison Co. of N. Y., Inc. 
Consolidated Lamp & Glass Company 
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Crescent Insulated Wire & Cable Co., Inc 
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TO MEET YOUR REQU/REMENTS 


HERE ISA METER READER BINDER TH 
CAN TAKE ‘A HEAP OF PUNISHMENT 


—And we mean punishment because here is a binder 
that will best fit the hard usage it is subject to over 
the years—Your Meter Reading Department will 
like it because it is made of one-piece tan sole leather 
—riveted to heavily nickel plated metal hinges—it 
cannot curl or warp or dent—it is easy on the hands 
—no saw-tooth edges—does not mar furniture and is 
most comfortable to carry under all weather condi- 
tions as it is not affected by climatic changes— 


Your department requires a binder that defies abuse 
so use... 


SEND FOR 
our new illustrated AULT S 
three-color broadside REG. U.S. PAT. OFF. 
—it contains informa- ; 
=<: AAETER READER 
most valuable to your 
Meter Reading De- 
partment. BINDERS 


SBTATIUNERS LOGSE LEAF CO. 
524 N. BROADWAY _ -:. MILWAUKEE, WIS. 














BETTER PRODUCTS... 


because Cities Service 


knows your problems! 


Cities Service Oil Company engineers are concentrat- 
ing their efforts daily on solving the various lubrication 
problems with which industry is faced. 


Wherever moving surfaces come together, no matter 
what the speed or load, Cities Service can recommend 
authoritatively the correct lubricants to use. Whether 

you need heavy greases for 
massive gears or the lightest 
of oils for delicate precision 
machines, Cities Service is 


ready to fill your every need. 


Cities Service engineers will 
be glad to discuss your lubrica- 
tion problems with you. 


Hour of Stars—The Cities Service Concert with Lucille Manners, Ross Graham, 
the Cities Service Orchestra and Singers under the direction of Frank Black, broad- 
cast every Friday evening at 8 P.M., E. D. T., over the N. B. C. Red Network. 
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A UNIQUE instrument, simulates in 
j slow motion the action .ofJight- 


ning on a transmission liné—~actually istribuy: o Manufacture 
' application 
and ; 


lengthens the life of the wave, from 
one ten-thousandth of a second to five 
or ten” seconds. “With: it, Westing- 
house-engineers study lightning’s ef- 
féets on protective éqvipment being 
developed to improve your power ‘dis- 
tribution * s¥stems. * This* and. other 
Westinghoiise research achievements ™ 
have made possible such outstanding 
improvements’ aS the new. porous-block Amtoyalve. Lightning .Arresters’ 
which: handle. both:;“hot* and. “cold” lightniig, and the ‘completely sélf- 
protected transformers. which. give added ‘protection ‘to your “lines. . 


”™ 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, EAST PITTSBUR 
Tune in “Musical Americana,”.N. B. C. Blue Network, every Thursday evening. 
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